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Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  t'nen  only  upon 
the  accountable  receipt  c  f  some  person  entitled  to  tiie 
use  of  the  Library.  Fvery  such  book  so  taken  from 
tlie  Library,  shall  be  returned  on  the  same  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privileges  of  the 
Ijibrary  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating?  .his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  exceeding  the  value 
of  the  book,  or  to  replace  the  volume  l~y  a  new  one,  at 
tlie  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
o.**  tlie  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  In  the  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
(^)mmittee. 
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MENT CORPORATION,  a 
corporation, 

Plaintiff  in  Error, 
vs. 
ERNEST  E.  EVANS,  GEORGE 
COLEMAN  and  PERCY  W. 
EVANS,  partners  doing  business 
under  the  firm  name  of  EVANS, 
COLEMAN  &  EVANS, 

Defendants  in  Error. 


BRIEF  FOR  DEFENDANTS  IN  ERROR. 


STATEMENT  OF  FACTS. 

This  action  is  upon  four  promissory  notes  aggregat- 
ing thirty-nine  thousand  dollars,  executed  by  the  Plain- 
tiff in  Error,  Standard  Portland  Cement  Corporation, 
as  maker  and  endorsed  by  W.  J.  Dingee  and  Irving  A. 
Bachman.  The  notes  are  all  alike,  save  as  to  amounts 
and  payees,  and  are  dated  May  first,  1908,  and  are  pay- 
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able  one  year  after  date.    The  payees  and  the  amounts 
of  the  notes  are  respectively: 

Evans,  Coleman  &  Evans $30,000.00 

Charles  D.  Rand 5,000.00 

T.  R.  Stockett 3,000,00 

Thomas  Graham  1,000.00 

The  notes  were  not  paid  at  maturity  and  were  subse- 
quently endorsed  to  Evans,  Coleman  &  Evans,  with  the 
exception  of  the  note  they  already  held.  That  firm 
then  brought  this  action.    ^- 

The  complaint  is  verified,  but  the  defendants  Dingee 
and  Bachman  filed  merely  a  general  denial  and  were 
not  represented  at  the  trial.  The  Plaintiff  in  Error  filed 
an  answer  specifically  denying  some  of  the  allegations 
of  the  complaint  and  also  setting  up  new  matter  by 
way  of  an  affirmative  defense.  On  the  issues  presented 
by  this  answer  the  cause  was  tried.  There  is  prac- 
tically no  conflict  in  the  testimony  and  the  questions  of 
fact  involved  are  wholly  as  to  the  inferences  to  be 
drawn  from  the  facts  directly  appearing  in  evidence. 

It  appears  without  conflict  that  the  notes  in  question 
were  executed  in  the  name  of  the  Plaintiff  in  Error, 
Standard  Portland  Cement  Corporation,  by  its  officers, 
who  had  been  authorized  to  execute  them  by  resolution 
of  its  board  of  directors.  They  were  executed  and  de- 
livered for  the  purpose  of  purchasing  stocks  and  bonds 
of  a  corporation  known  as  the  Northwestern  Portland 
Cement  Company.  Notes  to  the  amount  of  ninety  thou- 
sand dollars  were  executed  for  this  purpose  and  the 


Plaintiff  in  Error  actually  received  in  return  the  stocks 
and  bonds  for  whose  purchase  the  notes  were  issued. 
Among  the  notes  so  executed  were  those  involved  in  this 
action. 

The  defenses  to  these  notes  urged  by  the  Plaintiff  in 
Error  are  three:  first  and  foremost,  fraud;  second,  want 
of  consideration;  third,  want  of  authorization  for  the 
execution  of  the  notes.  This  description  of  the  defenses 
of  the  Plaintiff  in  Error  is  not  exactly  the  language  in 
which  its  counsel  describe  them,  but  we  believe  that  an 
analysis  of  the  pleadings  and  of  counsel's  brief  will  show 
that,  nevertheless,  the  foregoing  is  a  correct  statement  of 
the  defenses  urged.  We  might  add  in  this  connection 
that  the  defenses  of  want  of  consideration  and  want  of 
authorization  for  the  execution  of  the  notes  are  in  reality 
defenses  incidental  to  the  defense  of  fraud  and  form  a 
part  of  that  defense,  and  that  the  defense  of  fraud  is  the 
primary  and  important  question  of  fact  in  this  case. 

We  believe  that  none  of  these  defenses  are  made  out 
by  the  evidence — in  fact  that  there  is  not  even  evidence 
sufficient  to  justify  a  finding  that  any  of  them  exist, 
much  less  to  overturn  the  finding  of  the  lower  court  that 
they  do  not  exist.  But  over  and  above  this,  upon  the 
mere  statement  of  the  case  there  arises  the  question,  how 
is  it  possible  for  any  of  these  defenses  to  be  maintained 
when  it  appears  that  the  Plaintiff  in  Error  has  not 
returned,  or  offered  to  return,  the  consideration  which 
it  received  for  the  notes?  One  would  suppose  that  it 
w^as  elementary  that  a  corporation  could  not  deny  re- 


sponsibility  upon  notes  executed  in  its  name  when  it 
fails  to  return  anything  of  value  which  it  has  received 
for  them.  Accordingly,  upon  the  merits  of  the  case 
there  are  four  matters  to  be  considered:  first,  the  de- 
fense of  fraud;  second,  the  defense  of  want  of  con- 
sideration; third,  the  defense  of  want  of  authorization 
for  the  execution  of  the  notes;  and  fourth,  the  effect  of 
the  failure  of  the  Plaintiff  in  Error  to  return,  or  to  offer 
to  return,  the  stocks  and  bonds  which  it  received  in  con- 
sideration for  the  notes.      _ 

In  addition  to  these  questions  which  pertain  to  the 
merits  of  the  action  and  were  considered  by  the  court 
below,  there  are  two  other  matters,  pertinent  to  this 
appeal  alone,  to  which  we  desire  to  call  the  attention 
of  this  Court  before  discussing  the  merits.  These  mat- 
ters are:  first,  that  the  Plaintiff  in  Error  has  failed  to  in- 
corporate in  its  bill  of  exceptions  the  exceptions  which 
it  took  to  the  report  of  the  Referee  before  whom  the 
action  was  tried;  second,  that  all  of  the  disputed  issues 
are  now  foreclosed  against  the  Plaintiff  in  Error  by  the 
judgment  against  it  in  the  suit  in  equity  hereafter  men- 
tioned, which  the  Plaintiff  in  Error  brought  against 
the  Defendants  in  Error  setting  up  the  very  defenses 
which  this  Court  is  now  asked  to  review.  Our  argu- 
ment, accordingly,  will  be  divided  into  six  main 
heads:  first,  the  failure  of  the  Plaintiff  in  Error 
to  incorporate  in  its  bill  of  exceptions  the  excep- 
tions which  it  took  to  the  report  of  the  Referee  who 
tried  the  cause  in  the  court  below;    second,  the  exist- 


ence  of  the  judgment  in  the  equity  suit  between 
the  same  parties  by  which  every  disputed  issue  is  found 
adversely  to  the  Plaintiff  in  Error;  third,  the  defense 
of  fraud;  fourth,  the  defense  of  want  of  consideration; 
fifth,  the  defense  of  want  of  authorization  for  the  execu- 
tion of  the  notes;  and  sixth,  the  effect  of  the  failure  of 
the  Plaintiff  in  Error  to  return,  or  to  offer  to  return,  the 
stocks  and  bonds  which  it  received  in  consideration  for 
the  notes. 

At  this  point  we  would  say  that  the  bill  of  exceptions 
assigns  as  error  certain  rulings  at  the  trial  admitting 
or  rejecting  evidence,  and  that  these  same  rulings  are 
likewise  included  in  the  assignments  of  error  in  the  brief 
for  Plaintiff  in  Error.  But  the  brief  for  the  Plaintiff  in 
Error  does  not  discuss  or  touch  upon  these  rulings  and 
they  are  not  urged  as  grounds  for  reversal.  The  brief 
is  concerned  solely  with  endeavoring  to  show  that  the 
defenses  of  the  Plaintiff  in  Error  are  made  out  from  the 
evidence  and  that  the  findings  to  the  contrary  are  not 
supported  by  the  evidence.  In  view  of  the  fact  that 
these  rulings  upon  the  introduction  of  evidence  are 
not  urged,  and  the  further  fact  that  they  are  as  to 
matters  of  little  importance  and  their  propriety  is  gen- 
erally quite  apparent,  we  do  not  discuss  them  in  this 
brief  but  confine  ourselves  to  the  points  stated  above. 
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The  failure  of  the  Plaintiff  in  Error  to  incor- 
P0R.ATE  IN  its  Bill  of  Exceptions  the  excep- 
tions  WHICH    IT   TOOK   TO  THE   REPORT  OF   THE 

Referee. 

Pursuant  to  a  stipulation  between  the  parties  (Tr., 
pp.  119,  121),  the  lower  court  ordered  (Tr.,  pp.  121, 
123)  that  the  action  be  tried  before  the  Hon.  H.  M. 
Wright,  Master  in  Chancery,  as  Referee,  the  Referee 
to  take  and  hear  the  evidence  and  to  report  the  same 
to  the  Court  with  his  findings  of  fact  and  conclusions  of 
law,  such  report  to  be  advisory  only  and  to  have  the 
same  ef^fect  as  the  report  of  a  Master  in  a  suit  in  equity, 
and  to  be  subject  to  confirmation,  modification,  or  rejec- 
tion by  the  Court  upon  exceptions  by  any  party  in  ac- 
cordance with  the  equity  practice. 

The  record  shows  that  the  cause  was  tried  before  the 
Referee  in  accordance  with  the  foregoing  stipulation 
and  order  and  that  the  Referee  made  his  report  and  find- 
ings of  fact  and  conclusions  of  law  in  favor  of  the  De- 
fendants in  Error  and  against  the  Plaintiff  in  Error. 

The  report  and  findings  of  the  Referee  are  not  set 
forth  in  the  bill  of  exceptions,  but  appear  in  the  tran- 
script on  pages  67  to  86  inclusive  as  part  of  the  judg- 
ment-roll. According  to  the  fifth  subdivision  of  Rule 
66  of  the  Rules  of  the  Circuit  Court,  the  report  and  find- 
ings of  the  Referee  are  a  part  of  the  judgment  roll,  and 


are  therefore  a  proper  part  of  the  record  on  this  writ  of 
error.    We  make  no  point  that  they  are  not. 

But  it  is  indisputable  that  unless  the  Plaintiff  in  Error 
presented  to  the  court  below  by  proper  exceptions  any 
objections  which  it  had  to  the  rulings  of  the  Referee  at 
the  trial,  or  to  his  findings  and  conclusions,  those  objec- 
tions were  waived.  The  bill  of  exceptions  (Tr.,  p.  980) 
shows  that  the  Plaintiff  in  Error  did  present  exceptions 
to  the  report  of  the  Referee  and  to  his  findings  and  con- 
clusions, and  that  these  exceptions  were  overruled.  But 
what  the  exceptions  were  which  were  so  presented  the 
bill  of  exceptions  does  not  show  or  purport  to  show. 

Now  we  take  it  as  clear  that  the  Plaintifif  in  Error 
cannot  call  upon  this  Court  to  review  erroneous  rulings 
and  conclusions  of  the  Referee  as  such.  It  can  call 
upon  this  Court  to  review  them  only  when  they  have 
been  adopted  by  the  court  below  and  made  the  action 
of  the  court  itself.  The  report  of  the  Referee  in  this 
case  was  but  advisory  and  not  final.  The  final  thing 
was  the  action  of  the  court  itself,  and  it  is  this  alone 
that  is  subject  to  review  here. 

The  action  of  the  lower  court  in  confirming  the  report 
of  the  Referee  cannot  be  reviewed  in  this  Court  upon  a 
record  in  which  the  bill  of  exceptions  does  not  show 
upon  what  the  lower  court  acted  in  confirming  the  re- 
port. This  the  present  record  does  not  do.  So  far  as 
the  bill  of  exceptions  shows,  it  may  w^ell  be  that  the 
Plaintiff  in  Error  did  not,  by  exceptions  to  the  Referee's 
report,  present  any  of  the  objections  which  it  now  urges 
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as  a  ground  for  review  and  reversal.  So  far  as  the  bill 
of  exceptions  shows  the  exceptions  presented  to  the  trial 
court  may  have  been  entirely  different  from  those  pre- 
sented to  this  Court,  and  the  objections  which  it  now 
urges  may  be  urged  for  the  first  time  in  this  Court. 

The  printed  transcript  does  contain  the  exceptions 
urged  in  the  court  below  to  the  Referee's  report.  (Tr., 
pp.  87  to  1 10.)  They  consisted  of  the  objections  to  the 
Referee's  report  made  to  the  Referee  in  advance  of  its 
filing.  These  objections,  it  was  subsequently  stipulated, 
should  stand  as  exceptions  filed  before  the  Court;  but 
the  objections  and  the  stipulation  which  made  them  ex- 
ceptions before  the  Court  are  not  part  of  the  bill  of  ex- 
ceptions. They  are  part  of  the  printed  transcript  only 
because  the  clerk  of  the  court  below  took  it  upon  himself 
to  include  them  as  part  of  the  judgment-roll.  They  are 
not  in  reality  part  of  the  judgment-roll.  Rule  66  of  the 
Circuit  Court  prescribes  what  the  judgment-roll  shall 
contain,  and  it  does  not  call  for  exceptions  to  a  referee's 
report  any  more  than  it  calls  for  the  inclusion  of  any 
objection  or  action  by  a  party  at  a  trial  preliminary  to 
the  final  judgment.    The  rule  reads: 

"Immediately  after  entering  the  judgment  In  an  ac- 
tion at  law  the  clerk  shall  attach  together  and  file  In  the 
cause  the  following  papers,  which  shall  constitute  the 
judgment-roll,  viz. : 

"Fifth.  In  case  the  complaint  or  any  amended  com- 
plaint has  been  answered  by  any  defendant,  the  plead- 
ings  and   all   amended   pleadings  and   amendments  to 


pleadings,  and  copies  of  all  orders  in  relation  to  the 
amendment  of  pleadings  or  of  amended  pleadings,  copies 
of  all  orders  sustaining  or  ov^erruling  demurrers,  copies 
of  all  orders  in  relation  to  a  change,  addition,  substitu- 
tion or  elimination  of  parties,  copies  of  all  orders  strik- 
ing out  pleadings  or  a  part  or  parts  thereof,  all  notices 
of  election  to  have  any  demurrer  to  a  previous  pleading 
stand  as  the  demurrer  to  a  subsequent  pleading,  the  ver- 
dict of  the  jury,  if  there  be  a  verdict,  or  the  written 
finding  of  the  Judge,  Referee,  Commissioner  or  Master, 
if  there  be  such,  the  agreed  statement  of  facts,  if  there 
be  such,  and  a  copy  of  the  judgment." 

It  follows  that  the  exceptions  to  the  Referee's  report, 
not  being  contained  in  the  bill  of  exceptions,  and  not 
being  a  proper  part  of  the  judgment-roll,  are  not  a 
part  of  the  record  before  the  Court,  although  they  may 
be  printed  in  the  transcript.  The  cause  must  be  con- 
sidered as  if  they  did  not  appear  at  all. 

Lessee  of  Pomeroy  v.  Bank,  i  Wall.  592;    17  L. 

Ed.  640; 
Metropolitan  etc.  Co.  v.  MacFarland,  195  U.  S. 

322;   49  L.  Ed.  219. 

The  exceptions  taken  to  the  Referee's  report  not 
being  before  the  Court,  it  follows  that  the  Court  can- 
not review  the  action  of  the  lower  court  in  acting  upon 
those  exceptions  and  confirming  the  report.  So  far  as 
the  record  shows,  every  objection  now  urged  to  the  pro- 
ceedings before  the  Referee  and  to  the  conclusions 
reached  by  him  may  have  been  waived  by  the  failure 
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of  the  Plaintiff  in  Error  to  present  such  objections  to 
the  court  below. 

Baltimore  etc.  Co.  v.  Trustees,  i  Otto  127;    23 
L.  Ed.  260; 

Metropolitan  etc.  Co.  v.  MacFarland,  195  U.  S. 
322;   49  L.  Ed.  219; 

Gilbank  v.  Stephenson,  30  Wis.  156; 

Reever  v.  fVhite,  8  Utah  188;   30  Pac.  685; 

Turley  v.  Barnes,  131  Mo.  548;    33  S.  W.  172. 

The  existence  of  the  judgment  in  the  equity  suit 
between  the  same  parties,  by  which  every 
disputed  issue  is  determined  adversely  to  the 
Plaintiff  in  Error. 

The  answer  of  the  Plaintiff  in  Error  is,  as  we  have 
said,  divided  into  two  parts.  The  first  part  (Tr.,  pp. 
21-39)  contains  simply  denials  of  certain  allegations 
of  the  complaint.  The  second  part  (Tr.,  pp.  39-63) 
is  concerned  with  allegations  of  new  matter.  The  issues 
raised  by  the  denials  in  the  first  part  of  the  answer  were 
not  contested  by  the  Plaintiff  in  Error  and  are  all  cov- 
ered by  the  stipulations  appearing  on  pages  916  and  917 
of  the  transcript,  save  the  denial  for  want  of  informa- 
tion or  belief  of  the  indorsement  of  Dingee  and  Bach- 
man.  The  secretary  of  the  Plaintiff  in  Error,  however, 
himself  testified  to  such  indorsement  (Tr.,  pp.  738- 
740)    and  it  was  never  questioned.     Accordingly,  we 


1 1 


say  there  is  no  contested  issue  raised  by  the  first  part  of 
the  defendant's  answer. 

All  of  the  contested  issues  are  raised  by  the  matters 
alleged  in  the  second  part  of  the  answer,  that  is,  the 
allegations  setting  up  the  defense  of  fraud  and,  as  an 
incident  of  the  fraud,  want  of  consideration  extending 
to  the  Plaintiff  in  Error,  and  want  of  authority  on  the 
part  of  its  officers  to  execute  its  notes. 

Subsequent  to  the  filing  of  the  answer,  counsel  for 
the  Plaintifif  in  Error  were  taken  with  the  idea 
(whether  rightly  or  wrongly  is  immaterial  now)  that 
the  defense  or  defenses  presented  by  the  second  portion 
of  their  answer  were  equitable  in  nature  and  not  avail- 
able in  an  action  at  law.  (See  pp.  i  and  2  of  brief  for 
Plaintiff  in  Error,  and  pp.  71  and  72  of  the  transcript.) 
Acting  upon  this  view  the  Plaintiff  in  Error  filed  its 
bill  against  the  Defendant  in  Error  on  the  equity  side 
of  the  court,  setting  up  the  same  matters  as  those  set 
up  in  the  second  portion  of  the  answer  in  the  law  action, 
and  praying  that  the  prosecution  of  the  action  at  law 
be  enjoined  and  that  the  notes  be  delivered  up  and 
cancelled.  (Tr.,  p.  117.)  The  Defendant  in  Error 
answered  the  bill  and,  as  stated  in  the  bill  of  exceptions 
(Tr.,  p.  118),  the  issues  so  rasied  are  the  same  as  those 
presented  by  the  second  portion  of  the  answer  in  the 
action  at  law.  It  was  then  stipulated  by  the  parties  that 
both  the  law  action  and  the  equity  suit  should  be  re- 
ferred to  Mr.  Wright  for  trial  and  that  they  should  be 
tried  together  at  one  and  the  same  time.     (Tr.,  pp.  1 19, 
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I20.)  An  order  of  reference  was  made  in  accordance 
with  this  stipulation  and  both  causes  were  so  tried. 
When  Mr.  Wright  came  to  make  his  report  and  find- 
ings in  the  law  action,  he  found  upon  the  issues  pre- 
sented by  the  first  portion  of  the  answer,  but  not  upon 
those  presented  by  the  second  portion,  saying,  (Tr.,  p. 
80): 

"I  intentionally  omit  to  find  on  other  issues  presented 
by  the  answer  herein,  for  the  reason  that  they  present 
defenses  of  fraud  and  other  matters  of  purely  equitable 
cognizance  which  were  not  properly  pleadable  in  an 
answer  at  law,  and  which  this  court  has  not  the  power 
to  consider  on  its  law  side.  The  same  issues  have, 
however,  been  presented  by  the  bill  in  equity  filed  in  said 
court  entitled  Standai'd  Portland  Cement  Corporation 
V.  Ernest  E.  Evans,  George  Coleman  and  Percy  W . 
Evans,  partners  doing  business  under  the  firm  name  of 
Evans,  Coleman  &  Evans,  number  15,249,  on  the  equity 
side  of  said  court,  a  case  tried  at  the  same  time  with  this 
action,  and  the  said  issues  have  been  by  my  findings  In 
said  cause  determined  adversely  to  the  complainants 
therein,  being  the  defendants  herein." 

The  bill  of  exceptions  also  shows  that  the  Master 
made  his  findings  adversely  to  the  Plaintiff  in  Error 
upon  all  the  issues  presented  in  the  equity  suit  and  re- 
ported as  his  conclusions  of  law  that  the  Plaintiff  in 
Error  was  not  entitled  to  relief  in  the  suit,  that  is,  that 
the  defenses  to  the  notes  urged  in  the  equity  suit  (and 
they  are  all  of  the  defenses  urged  by  the  Plaintiff  in 
Error),  did  not  in  fact  exist.     (Tr.,  pp.  979,  980.) 

The  bill  of  exceptions  also  shows  that  judgment  was 
entered  in  the  equity  suit  upon  this  report  against  the 
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Plaintiff  in  Error,  adjudging  that  it  was  not  entitled  to 
relief  by  reason  of  its  bill  or  any  of  the  matters  alleged 
in  it.     (Tr.,  p.  982.) 

Now  these  very  matters  that  were  alleged  in  the  bill 
in  equity  include,  as  we  have  said,  all  of  the  matters  in 
dispute  between  the  parties.  The  present  situation  is, 
therefore,  that  it  affirmatively  appears  from  the  record 
(a)  that  all  of  the  issues  in  dispute  bet\veen  the  parties 
are  presented  by  the  second  portion  of  the  answer  of  the 
Plaintiff  in  Error,  (b)  that  subsequent  to  filing  that 
answer  the  Plaintiff  in  Error  chose  to  treat  those  issues 
as  not  cognizable  in  a  law  action  and  to  present  them  on 
the  equity  side  of  the  court,  (c)  that  after  trial,  judg- 
ment was  rendered  against  the  Plaintiff  in  Error  on  the 
equity  side  and  judgment  on  the  law  side  followed  as 
of  course,  and  (d)  that  the  Plaintiff  in  Error,  instead  of 
appealing  from  the  judgment  on  the  equity  side,  which 
adjudicated  all  the  matters  in  dispute,  obtained  a  writ 
of  error  to  review  the  judgment  in  the  law  action  from 
which  all  matters  in  dispute  had  been  eliminated  and 
in  which  the  findings  of  the  Referee,  confirmed  and 
adopted  by  the  court,  expressly  fail  to  find  as  to  such 
matters  because  they  have  been  eliminated. 

It  is  apparent  that  under  these  circumstances  there 
can  be  no  review  by  this  Court  of  the  matters  in  dispute 
between  the  parties.  Those  matters  are  not  before  the 
Court  and  the  Plaintiff  in  Error  is  absolutely  foreclosed 
as  to  them  by  a  final  judgment  against  it  in  another  pro- 


ceeding.  The  fact  is  that  the  Plaintiff  in  Error  has 
sought  to  review  the  wrong  judgment. 

The  point  may  be  made  clearer,  if  this  be  possible, 
by  assuming  that  this  Court  does  reverse  the  judgment 
in  the  law  action  and  direct  a  new  trial.  What  will  be 
the  result?  At  the  trial  so  directed  every  disputable 
issue  will  have  been  foreclosed  to  the  Plaintiff  in  Error 
by  the  judgment  against  it  in  the  equity  suit.  The  trial 
will  consist  in  substance  solely  in  introducing  the  judg- 
ment-roll in  that  suit.  It  is  apparent  that  under  these 
circumstances  any  reversal  of  the  judgment  under  re- 
view will  be  futile.  The  very  matters  which  it  is  sought 
to  review  are  already  settled  by  an  adjudication  between 
the  parties,  so  that  there  can  be  but  one  result,  reversal 
or  no  reversal,  viz. :  a  judgment  upon  the  notes  in  favor 
of  the  Defendants  in  Error  and  against  the  Plaintiff  in 
Error. 

We  are  so  certain  of  the  correctness  of  our  position 
upon  this  point  that  it  is  with  some  hesitation  that  we 
burden  the  Court  with  a  discussion  of  the  evidence 
bearing  upon  the  defenses  set  up  by  the  Plaintiff  in 
Error.  We  are  unwilling,  however,  to  allow  the  charge 
of  fraud  to  go  unanswered.  An  examination  of  the  evi- 
dence w^ill  show,  we  believe,  not  merely  that  there  is 
evidence  sufficient  to  sustain  the  findings  of  the  Master 
that  there  was  no  fraud,  but  that  there  is  no  evidence  to 
support  the  charge,  and  that  the  charge  is  made  without 
warrant  or  justification.  We  accordingly  proceed  to  a 
discussion  of  the  charge  of  fraud  and  the  other  matters 
incidental  to  it.  ^ 


^5 
III. 

Defense  of  Fraud. 

Counsel  for  the  Plaintiff  in  Error  devote  much  space 
in  their  brief  and  cite  many  authorities  to  show  that 
fraud  is  nothing  new  in  this  world;  that  it  assumes  as 
many  and  as  varied  shapes  as  are  capable  of  conception 
by  the  human  mind;  that  it  does  not  stalk  forth  openly 
in  the  bright  light  of  day,  but  proceeds  in  secrecy  and 
cloaks  itself  with  forms  and  semblances,  and  that  fre- 
quently, if  not  usually,  it  cannot  be  proven  by  direct 
evidence  as  to  what  was  in  the  parties'  minds,  but  only 
by  the  inferences  which  follow  from  all  the  facts  and 
circumstances  leading  up  to  and  surrounding  and  con- 
stituting the  transaction  under  examination.  Counsel 
need  not  have  fought  so  stoutly  for  these  supposed  con- 
tentions. They  are  not  contentions  at  all.  We  concede 
them.  We  always  have  conceded  them.  They  are 
elementary.  It  is  because  of  them  that  in  this  case  there 
was  permitted  without  objection,  the  widest  and  most 
searching  examination  by  the  Standard  Corporation's 
counsel  into  everything  and  anything  that  might  by  any 
possibility  throw  light  upon  the  subject.  The  relations 
between  the  persons  involved,  their  private  and  confi- 
dential correspondence,  the  histories  of  the  various  com- 
panies, were  all  spread  out  before  the  court  at  the  great- 
est length,  although  ninety-nine  per  cent  of  the  evidence 
was  wholly  inconsequential.  But  if  there  was  anything 
to  be  found  anywhere  in  it  that  would  indicate  any 
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wrongful  act  or  intent  either  on  the  part  of  the  payees 
of  the  notes  or  on  the  part  of  those  who  represented 
them,  the  Plaintifif  in  Error  was  entitled  to  have  it 
brought  to  light. 

On  the  other  hand,  if  after  all  this  close  and  extended 
examination  nothing  inconsistent  with  good  faith  on  the 
part  of  the  payees  and  their  agent  Howard  is  discovered 
and  the  claim  of  fraud  is  found  to  be  based  only  on 
strained  and  fanciful  inferences,  drawn  from  facts  inno- 
cent and  commonplace  when  viewed  naturally,  the  con- 
clusion becomes  overwhelming  that  there  was  no  fraud. 
That  is  exactly  the  situation  here.  The  cry  of  fraud  is 
chiefly  directed  at  Howard.  If  there  was  any  fraud  on 
the  side  of  the  payees  of  the  notes,  Howard  was  a  party 
to  it.  He  was  subjected  to  a  most  lengthy  and  searching 
examination.  It  was  not  an  examination  where  counsel 
were  groping  blindly,  or  where  the  testimony  of  the 
witness  could  not  be  checked  if  untrue.  Counsel  had  as 
a  guide  and  as  a  means  of  checking  any  statement  of  the 
witness  a  mass  of  contemporaneous  correspondence  cov- 
ering nearly  every  phase  of  the  case.  This  correspond- 
ence was  confidential  in  character  and  very  evidently 
written  without  any  idea  of  its  ever  being  disclosed  or 
used.  Its  truthfulness  is  stamped  all  over  it.  Yet  under 
these  circumstances,  the  testimony  of  Howard  and  the 
correspondence  are  consistent  in  themselves  and  with 
each  other  and  both  are  plain  and  straightforward. 
Howard's  testimony  and  the  correspondence  are  like- 
wise consistent  with  and  supported  by  the  testimony  of 
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the  other  principal  actors  in  the  drama,  Mr.  Smith  and 
Mr.  Evans,  one  a  lawyer,  and  the  other  a  business  man, 
both  men  of  repute  and  position.  The  testimony  of 
these  three  and  the  statements  in  the  correspondence  are 
not  contradicted  by  any  testimony  on  the  part  of  the 
Plaintiff  in  Error.  Its  principal  witness  was  Mr. 
Young,  its  secretary,  but  an  examination  of  his  testi- 
mony will  not  disclose  any  conflict  with  that  of  the  three 
gentlemen  named.  What,  then,  is  the  tale  that  the 
record  unfolds?    It  is  substantially  this: 

In  1902  the  Standard  Portland  Cement  Company,  a 
company  distinct  from  the  Plaintifif  in  Error,  the 
Standard  Portland  Cement  Corporation  subsequently 
organized,  was  formed  to  engage  in  the  manufacture 
of  Portland  cement  at  Napa  Junction  in  this  State.  It 
was  managed  and  controlled  by  the  defendants  Dingee 
and  Bachman,  of  whom,  it  is  evident  enough,  Dingee 
was  the  dominating  personality.  (Tr.,  pp.  264,  269, 
270,  271,  135,  330,  693-696.) 

In  1903  the  Western  Fuel  Company,  of  which  Mr. 
Howard  was  and  is  the  president  and  managing  officer, 
and  which  was  engaged,  among  other  things,  in  the 
business  of  marketing  building  materials,  handled  some 
of  the  output  of  the  Standard  Company  as  sales  agent. 
Its  agency  in  this  year  was  not  exclusive,  but  it  became 
so  in  the  following  year,  1904.     (Tr.,  p.  230.) 

The  contract  covering  the  agency  at  this  time  does 
not  seem  to  be  in  evidence,  but  this  fact  is  immaterial, 
as  the  contract  was  superseded  by  another,  which  is  in 
evidence. 
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The  Standard  Company  was  a  great  success  (Tr.  pp. 
128),  and  its  success  induced  Dingee  and  Bachman  to 
organize  and  promote  the  Santa  Cruz  Portland  Cement 
Company,  for  the  purpose  of  manufacturing  cement  at 
a  point  near  Santa  Cruz.  On  March  first,  1906,  in 
anticipation  of  the  early  completion  of  the  Santa  Cruz 
plant,  a  contract  was  made  between  that  company  and 
Western  Fuel  Company,  whereby  the  latter  was  made 
sales  agent  for  the  former.  In  consideration  of  the 
Western  Fuel  Company  getting  this  agency  it  was 
agreed  that  its  commission  on  sales  for  both  cement 
companies  should  be  ten  cents  a  barrel  instead  of  fifteen 
cents  as  provided  by  the  then  existing  contract  with  the 
Standard  Company.  Accordingly,  at  the  same  time 
with  the  making  of  the  contract  with  the  Santa  Cruz 
Company,  a  new  contract  was  made  with  the  Standard 
providing  for  this  change  in  the  rate  of  commission. 
(Tr.,  pp.  230,  263.)  These  two  contracts  appear  on 
pages  249-252  and  259-262  of  the  transcript.  They 
provide  for  an  exclusive  agency  and  a  commission  to  the 
agent  of  ten  cents  per  barrel.  On  the  other  hand,  the 
agent  itself  is  to  pay  each  month  for  all  deliveries  dur- 
ing the  preceding  month,  regardless  of  whether  it  has 
collected  from  the  purchaser,  or  ever  does  collect.  The 
effect  of  the  contracts  was  to  give  the  cement  companies 
an  active  and  aggressive  selling  agency,  already  estab- 
lished in  business,  and  also  to  assure  them  of  regular 
and  sure  payments  for  all  sales,  a  feature  of  great  im- 
portance to  any  manufacturing  company  whose  pay 
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rolls  and  other  operating  expenses  call  for  large 
amounts  which  must  be  met  regularly  and  with  the 
utmost  promptness.  The  contracts  further  reserved  to 
the  manufacturing  company  the  vital  right  of  fixing 
the  sale  price,  a  right  which  gave  them  practical  con- 
trol of  the  situation  as  between  themselves  and  the 
agent.  These  contracts  continued  in  existence  until  the 
fall  of  1908,  some  time  after  the  making  of  the  notes 
in  suit. 

In  1906  the  Western  Building  Material  Company 
was  organized,  for  the  purpose  of  taking  over  the  por- 
tion of  the  business  of  the  Western  Fuel  Company  that 
was  concerned  with  the  handling  of  building  material. 
Mr.  Howard  was  and  is  its  president.  All  of  its  stock 
was  and  is  owned  by  the  Western  Fuel  Company,  and 
it  is  nothing  more  than  an  instrumentality  of  that  com- 
pany for  the  handling  of  one  branch  of  its  business. 
(Tr.,  p.  230.) 

In  furtherance  of  the  purpose  for  which  the  Western 
Building  Material  Company  was  formed,  the  agency 
contracts  with  the  cement  companies  were  assigned  to 
it  by  the  Western  Fuel  Company  on  June  30,  1906,  and 
it  became  the  sales  agent  for  those  companies.     (Tr., 

PP-  244,  253,  254.) 

It  may  be  well  to  make  mention  at  this  point  of  an 
understanding  which  the  cement  companies  insisted 
upon  as  a  condition  to  the  execution  of  the  sales  con- 
tracts of  March  i,  1906.  This  condition  was  that  the 
cement  companies  should  have  the  right  to  terminate 
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the  agency  if  at  any  time  Mr.  Howard  should  cease  to 
be  the  chief  executive  officer  of  the  agency  company. 
Counsel  for  defendant  have  laid  some  stress  on  this 
condition  as  indicating  something  sinister,  and  we  men- 
tion it  for  that  reason  alone,  for  it  has  no  other  bearing. 
The  explanation  of  how  this  condition  came  to  be  re- 
quired by  the  cement  companies  is  found  on  pages  562- 
564  of  the  transcript.  It  is  simply  that  the  officers  of 
the  cement  companies  had  personal  objections  to  the 
officer  of  the  agency  company  next  in  rank  to  Mr. 
Howard. 

The  Standard  Company  was,  as  we  have  said,  a  great 
success.  Mr.  Howard,  who  made  frequent  visits  to  the 
northwest  in  connection  with  his  coal  business,  sug- 
gested to  Dingee  and  Bachman  from  time  to  time  that 
there  was  a  field  on  Puget  Sound  as  yet  unoccupied  for 
another  enterprise  of  the  same  sort  and  that  this  enter- 
prise would  not  only  be  profitable  in  itself,  but  would 
also  be  advantageous  to  the  California  enterprises,  since 
if  Dingee  and  Bachman  did  not  occupy  the  field  others 
would  certainly  do  so,  and  if  they  did  they  were  also 
quite  certain  to  invade  the  California  markets  with 
their  product.     (Tr.,  p.  272.) 

Pursuant  to  these  suggestions,  Dingee  and  Bachman, 
in  1906,  told  Howard  that  if  he  could  find  in  the  neigh- 
borhood of  the  Sound  suitable  deposits  of  raw  material 
they  were  favorably  disposed  to  the  putting  up  of  a 
cement  plant.  It  was  also  understood  between  them 
that  if  this  were  done  Howard's  company  should  have 
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the  selling  agency  for  the  new  concern  and  he  himself 
should  have  some  share  in  the  promotion  profits.     (Tr., 

PP-  132,  133') 

Howard  did  various  things  toward  finding  suitable 

deposits  about  the  Sound,  and  among  other  things  he 
enlisted  the  assistance  of  Mr.  Ernest  E.  Evans,  of  the 
merchant  firm  of  Evans,  Coleman  &  Evans,  of  Van- 
couver, who  were  the  Vancouver  agents  for  the  West- 
ern Fuel  Company,  and  are  the  Defendants  in  Error 
here.     Mr.  Evans,  in  June,   1906,  introduced  to  Mr. 
Howard  a  man  named  Ridley,  who  claimed  to  have 
found  some  valuable  lime  deposits  near  Kendall  on  the 
line  of  the  Bellingham  Bay  and  British  Columbia  R. 
R.  in  the  State  of  Washington,  and  Howard,  Evans  and 
Ridley  went  to  look  at  the  deposit.     (Tr.,  pp.  131,273.) 
On  returning  to  Vancouver  Howard  wired  Dingee 
that  he  had  found  a  lime  deposit  and  for  Bachman,  who 
was  the  technical  man  of  the  two,  to  come  up  and  see 
it.    Bachman  did  so  and  at  once  authorized  Howard  to 
take  up  the  option  on  the  Ridley  lands  and  also  to  se- 
cure other  adjoining  lands.     (Tr.,  pp.  131,  273,  331.) 
Mr.  Howard  proceeded  with  the    securing    of    these 
lands,   and  considerable  of  his  testimony  and  corre- 
spondence was  concerned  with  his  difficulties  in  so  do- 
ing.    In  addition  to  looking  over  the  securing  of  the 
lands,  Mr.  Howard,  because  of  his  frequent  visits  to  the 
northwest,  at  first  looked  after  anything  else  there  that 
required  attention,  such  as  the  matters  of  freight  rates, 
power,  fuel,  water  supply,  etc.    These  activities  of  his 
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ended  in  the  spring  of  1907,  when  Dingee  and  Bach- 
man  sent  Mr.  Davis  to  Kendall  to  superintend  the  erec- 
tion of  the  plant.  (Tr.,  p.  153.)  After  that  time  Mr. 
Howard  did  practically  nothing  in  the  affairs  of  the 
Kendall  project.     (Tr.,  p.  275.) 

For  the  purpose  of  carrying  on  the  enterprise  at  Ken- 
dall, Dingee  and  Bachman  formed  the  Northwestern 
Portland  Cement  Company.  (Tr.,  p.  759.)  This  was 
done  toward  the  end  of  August,  1906.  (Tr.,  pp.  639- 
642.)  Mr.  Dingee  and  Mr.  Bachman  immediately 
proceeded  with  the  steps  necessary  to  authorize  the  issu- 
ance of  bonds  of  the  Northwestern  Company.  These 
steps  were  completed  and  about  January,  1907,  the  com- 
pany began  to  issue  bonds.  They  were  avowedly  issued 
for  the  purpose  of  raising  money  with  which  to  con- 
struct the  company's  plant.  (Tr.,  pp.  143,  155,  156, 
157,  192.)  With  each  bond  sold  by  the  company  there 
went  to  the  purchaser  an  equivalent  amount  in  par 
value  of  its  stock.  This  was  commonly  called  bonus 
stock  as  if  it  were  a  gratuity,  although  legally  of  course 
it  was  a  part  of  the  sale  just  as  much  as  the  bonds. 

Among  the  purchasers  of  the  bonds  in  the  new  com- 
pany were  a  number  of  friends  of  Mr.  Howard,  includ- 
ing Mr.  Evans,  who  made  their  purchases  through  him. 
The  Western  Building  Material  Company  also  pur- 
chased nineteen  bonds.  Including  the  bonds  of  the 
Western  Building  Material  Company  there  were  pur- 
chased altogether  through  Mr.  Howard  one  hundred 
bonds,  of  the  par  value  of  one  hundred  thousand  dol- 
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lars.  The  purchasers  of  these  bonds  paid  for  them  in 
cash  at  par.  They  also  received,  of  course,  their  quota 
of  the  so-called  bonus  stock. 

The  stock  of  the  Northwestern  Company  other  than 
the  bonus  stock  was  retained  by  Dingee  and  Bachman 
as  promoters'  profits,  and  is  usually  referred  to  as  pro- 
motion stock. 

As  we  have  said,  Dingee  had  previously  told  How- 
ard that,  in  consideration  of  his  interesting  himself  in 
the  enterprise,  finding  the  deposits,  etc.,  he  should  share 
in  the  promotion  stock.  At  one  time  Bachman,  in 
Dingee's  absence,  attempted  to  make  an  arrangement 
with  Howard  whereby  the  latter  should  share  in  the 
promotion  stock  equally  with  the  others  only  in  case  he 
secured  bond  subscriptions  to  the  amount  of  three  hun- 
dred thousand  dollars.  Counsel  for  the  Plaintiff  in 
Error  seem  to  attach  some  weight  to  this  incident.  We 
have  never  been  able  to  see  its  bearing.  In  any  case, 
the  final  result  was  that  on  the  one  hand  Howard  did 
not  secure  subscriptions  for  three  hundred  thousand  dol- 
lars of  bonds,  and  on  the  other  hand  Dingee  and  Bach- 
man did  issue  to  him  an  equal  share  of  the  promotion 
stock,  namely,  some  nine  thousand  shares.  (Tr.,  pp. 
283-287.)  This  stock,  of  course,  did  not  represent  any 
actual  investment,  and  its  value  was  wholly  prospective. 
Out  of  the  amount  he  so  received  Mr.  Howard  gave  to 
each  one  of  those  who  had  purchased  bonds  through 
him  an  amount  equal  in  par  value  to  the  bonds  pur- 
chased.    Thus  each  purchaser  through  Mr.  Howard 
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received  through  him  and  through  the  bonus  stock  an 
amount  of  stock  equal  in  par  value  to  twice  the  amount 
of  the  bonds  he  purchased.  Mr.  Howard  made  this 
contribution  out  of  the  promotion  stock  which  came  to 
him  because  it  had  originally  been  represented  to  those 
contemplating  the  purchase  of  bonds  that  the  bonus 
stock  w^ould  be  issued  on  the  basis  of  two  for  one  instead 
of  one  for  one  as  was  finally  done.  (Tr.,  pp.  196,  305, 
306.) 

Mr.  Howard  also  gave  Mr.  Evans  a  very  consider- 
able amount  out  of  his  promotion  stock,  in  consideration 
of  Mr.  Evans'  services  in  connection  with  the  enter- 
prise, and  also  prevailed  on  Mr.  Dingee  to  make  some 
contribution  to  Mr.  Evans.  (Tr.,  pp.  196,  197,  305, 
306,  520.) 

The  foregoing  covers  the  activities  of  Mr.  How^ard 
in  connection  with  the  Northwestern  Company.  For 
an  exact  appreciation  of  his  relations  to  that  company 
and  to  the  other  individuals  interested  in  it,  it  is  neces- 
sary to  consider  the  things  he  did  not  do  as  well  as  those 
he  did  do.  Mr.  Howard  had  nothing  whatever  to  do 
with  the  organization  of  the  company  (Tr.,  pp,  281, 
282,  302),  the  making  of  its  bond  issue  (Tr.,  pp.  281, 
282,  302),  its  financial  policy  or  its  general  manage- 
ment. (Tr.,  pp.  312,  557,  558,  565.)  He  was  not  one 
of  those  in  control.  He  was  not  a  stockholder  until  his 
promotion  stock  was  given  him.  (Tr.,  pp.  329,  556.) 
He  was  never  a  director  or  officer.  (Tr.,  pp.  233y  565, 
672.)     He  never  attended  any  meeting  either  of  its  di- 
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rectors  or  its  stockholders.  (Tr.,  pp.  302,  333.)  His 
activities  were  confined  to  suggesting  to  Dingee  and 
Bachman  the  establishment  of  a  plant  on  Puget  Sound, 
to  finding  a  deposit  of  the  raw  material  there,  to  attend- 
ing to  securing  title  to  the  lands,  to  looking  after  details 
on  his  visits  to  the  Sound  during  1906  and  the  early  part 
of  1907,  and  to  arranging  for  the  purchase  by  various 
parties  of  one  hundred  bonds.  This  was  all.  In  the  real 
management,  direction  and  control  of  the  company  he 
was  not  a  factor.  Dingee  and  Bachman  were  the  re- 
sponsible heads  of  the  Northwestern,  as  they  were  of 
the  other  cement  companies.  It  is  very  evident  from  the 
correspondence  that  it  was  they  who  directed  the  com- 
pany and  exercised  final  authority  concerning  it.  What- 
ever Howard  did  he  did  under  authority  from  them. 
Whatever  information  he  had  as  to  the  intentions  and 
plans  of  the  company  he  received  from  them.  As  evi- 
dencing this,  see  the  letters  appearing  on  the  following 
pages  of  the  transcript,  viz.:  383,  398,  405,  408,  411, 
414,  415,  418,  445,  448,  459,  464,  466,  488,  491, 
500,  509,  512,  516,  523;  see,  also,  Tr.,  pp.  281,  302,  331. 
This  statement  of  the  negative  side  of  Mr.  Howard's 
relations  to  the  Northwestern  Company  is  confirmed  by 
his  ignorance  of  the  affairs  of  that  company  from  time 
to  time.  Until  informed  by  Mr.  Evans  he  was  ignorant 
of  the  failure  of  the  company  to  pay  its  laborers  in 
January,  1908.  (Tr.,  pp.  181,  313,  535.)  Until  in- 
formed by  the  Wenzelburger  report  he  was  ignorant 
as  to  the  financial  condition  of  the  company  and  the  di- 


26 

version  of  its  funds  to  the  use  of  Dingee's  California 
companies.  (Tr.,  pp.  565,  566.)  It  was  not  until  after 
Dingee's  collapse  in  November,  1908,  when  he  saw  a 
statement  of  the  Santa  Cruz  Company,  that  he  became 
aware  that  the  Bellingham  Bay  and  B.  C.  stock  owned 
by  the  Northwestern  Company  had  been  pledged  to 
secure  an  indebtedness  of  the  Santa  Cruz  Company. 
(Tr.,  pp.  566,  310-312.) 

While  we  are  discussing  Mr.  Howard's  relations  to 
the  Northwestern  Company  it  may  be  well  to  speak  of 
his  relations  to  the  other  two  cement  companies.  His 
only  substantial  relation  to  those  companies,  or  in  fact 
to  Dingee,  was  through  the  sale  contracts  mentioned. 
He  was  never  an  officer  of  either  company  or  identified 
with  them. 

To  resume  the  chronological  history.  In  February, 
1907,  after  the  Northwestern  Company  was  launched, 
the  Plaintiff  in  Error,  Standard  Portland  Cement  Cor- 
poration, as  distinguished  from  the  Standard  Portland 
Cement  Company,  was  organized.  It  took  over  all  the 
properties  and  liabilities  of  the  Company  and  the  latter 
became  defunct.  The  object  of  the  formation  of  the 
Corporation  was  not  only  to  put  into  it  the  business  of 
the  Company,  but,  in  time,  to  put  into  it  the  Santa  Cruz 
and  Kendall  plants,  thus  consolidating  the  three  Dingee- 
Bachman  cement  companies  into  one,  which  one  was  to 
be  the  Plaintiff  in  Error.  Dingee  and  Bachman  de- 
clared this  to  be  their  intention  (Tr.,  pp.  221,  222,  281, 
558),  and  the  extremely  broad  powers  set  forth  in  the 


27 

corporation's  Articles  of  Incorporation  indicate  the 
same  thing.  (Tr.,  pp.  666-671.)  For  instance,  two  sec- 
tions of  those  articles  are  as  follows: 

"(7)  To  acquire  by  purchase,  subscription  or  other- 
wise, and  to  hold,  own,  deal  in,  sell,  assign,  transfer, 
mortgage,  pledge,  and  otherwise  dispose  of  shares  of 
the  capital  stock  of,  and  any  bonds  or  other  evidences 
of  indebtedness  secured  or  unsecured,  granted  or  issued 
by  any  other  corporation,  or  corporations,  of  this  or 
any  other  State,  Territory,  or  country,  and  to  exercise 
all  rights  and  powers  of  ownership,  including  the  right 
to  vote  thereon;" 

"(10)  To  aid  in  any  manner  any  corporation  of 
which  any  of  the  bonds  or  other  securities  or  evidences 
of  indebtedness  or  stock  are  held  by  this  corporation, 
and  to  do  any  acts  or  things  designed  to  protect,  pre- 
serve, improve  or  enhance  the  value  of  any  such  bonds 
or  securities  or  evidences  of  indebtedness  or  stock;" 

In  the  early  part  of  1907  the  Northwestern  Company 
purchased  a  considerable  block  of  the  stock  of  the  Bel- 
lingham  Bay  and  British  Columbia  Railroad.  (Tr.,  pp. 
317-324,  487.)  Mr.  Dingee,  as  executor  or  adminis- 
trator of  some  estate  (we  believe  the  estate  of  Hay- 
ward),  already  held  a  block  of  the  stock,  and  the  pur- 
chase by  the  Northwestern  Company  gave  him  control. 
The  railroad  of  the  company  ran  from  Bellingham  Bay 
on  the  Sound  to  and  through  Kendall.  The  western 
half  of  the  road  paid  and  the  eastern  half  did  not. 
There  were  two  objects  in  the  Northwestern  Company 
purchasing  the  stock  and  thereby  securing  a  friendly 
control  of  the  railroad.  In  the  first  place  the  establish- 
ment of  a  five  thousand  barrel  cement  plant  at  Kendall 
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would  change  the  character  of  the  east  half  of  the  rail- 
road from  a  non-productive  to  a  productive  property, 
so  as  to  make  it  an  attractive  buy  to  a  larger  road.  It 
was  desired  that  the  Northwestern  Company  should 
get  some  portion  of  the  increased  value  which  would  be 
so  created.  In  the  second  place,  and  more  important, 
the  only  outlet  from  Kendall  to  the  cement  markets  was 
by  this  railroad.  It  was  of  the  utmost  importance  that 
it  have  reasonable  rates  over  the  road  and  one  way  (and 
so  far  as  yet  discovered,  the  most  effective  way)  to  secure 
rates  which  would  be  reasonable,  at  least  from  the  point 
of  view  of  the  cement  company,  was  to  purchase  control 
of  the  railroad  company.  (Tr.,  pp.  318,  319,  873.)  At 
the  time  of  the  Wenzelburger  report,  of  which  we  will 
speak  later,  the  Northwestern's  books  showed  the  rail- 
road stock  as  having  cost  up  to  that  time  some  $91,000. 

In  the  early  part  of  1907  (Tr.,  p.  579),  the  North- 
western Company  commenced  work  at  Kendall,  sending 
there  Mr.  Davis,  with  workmen  and  tools,  for  the  pur- 
pose of  clearing  the  ground  and  getting  everything 
ready  for  the  installation  of  machinery.  The  work  pro- 
gressed slowly  and  never  got  beyond  the  preparatory 
stage  of  constructing  a  track  from  the  railroad  to  the 
mill  site,  clearing  the  land,  erecting  buildings  for  the 
accommodation  of  the  workmen,  etc.  (Tr.,  pp.  135, 
136,  586.)  Both  Evans  and  Howard  became  much  dis- 
satisfied with  the  slowness  of  the  work.  Evans  would 
complain  to  Howard  and  Howard  would  complain  to 
Dingee.     (Tr.,  pp.  154,  155,  156,  158,  159,  316,  317, 
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5o6,  513,  515,  524,  525,  559,  807,  870,  872.)  When  the 
panic  of  1907  came  in  November  of  that  year,  the  work- 
men at  Kendall  were  laid  off.  It  was  given  out  that  the 
cessation  of  activities  was  merely  temporary  until  the 
violence  of  the  panic  had  passed,  and  Mr.  Davis,  the 
Superintendent,  remained  on  the  ground,  and  none  of 
the  supplies,  equipment,  tools,  etc.,  were  removed.  But 
the  dissatisfaction  of  Howard  and  Evans  kept  growing, 
and  in  December,  1907,  it  came  to  a  head  when  it  be- 
came evident  that,  although  the  Northwestern  was  the 
first  cement  company  to  be  projected  on  the  Sound,  two 
other  companies  would  have  their  plants  in  operation 
in  that  field  before  it.  On  December  11,  1907,  (Tr.,  p. 
527),  Evans  writes  Howard  that  it  looks  to  him  as  if 
Dingee  had  missed  his  opportunity  and  that  he,  Evans, 
wishes  his  money  were  not  in  the  scheme  and  inquires 
if  there  is  any  objection  to  his  writing  the  secretary  for 
information  about  the  company.  Howard  replies  on 
December  i6th  (page  529  of  Transcript)  that  he 
agrees  with  Evans  and  that  Dingee  and  Bachman  have 
missed  the  golden  opportunity  at  Kendall  and  suggests 
that,  instead  of  writing  to  the  secretary  of  the  company 
for  information,  Mr.  Evans  write  Dingee  himself. 
Howard  also  says  that  what  he  wants  to  lead  up  to  is 
the  repurchase  of  all  the  bonds  that  went  through  his 
hands  so  as  to  get  his  friends  out.  Evans  answers  on 
December  20,  1907  (page  530  of  Transcript),  that 
he  is  writing  Dingee  as  Howard  suggests,  that  he  feels 
very  sore,  and  that  if  they  could  get  their  money  back 
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it  would  be  the  best  thing.  Howard  answers  December 
26,  1907  (page  531  of  Transcript),  saying  inter  alia 
that  he  has  learned  that  negotiations  are  under  way  for 
the  sale  of  the  Bellingham  Bay  and  British  Columbia 
Railroad  and  that  in  case  the  sale  went  through  he 
would  urge  the  repurchase  of  the  Northwestern  bonds 
with  the  proceeds  so  obtained. 

Evans  wrote  Mr.  Dingee,  as  he  stated  to  Howard  he 
w^ould  do,  and  received  no  reply,  and  on  January  6, 
1908,  he  wrote  Mr.  Dingee  again.  (Tr.,  pp.  159-162, 
532.)  To  this  inquiry  likewise  Mr.  Dingee  made  no 
reply. 

On  the  same  day  that  Evans  made  his  second  inquiry 
of  Dingee  he  learned  that  the  Northwestern  Company 
had  not  paid  its  laborers  in  Kendall  for  two  months  and 
that  they  were  in  serious  want  and  threatening  to  file 
liens,  etc.  He  immediately  wires  Mr.  Howard  and  is 
advised  by  the  latter's  office  that  Howard  is  on  his  way 
north,  but  that  a  copy  of  his  wire  has  been  sent  to  Mr. 
Dingee,  who  has  promised  settlement  by  the  fifteenth 
of  the  month.  This  Evans  writes  to  Howard  at  Na- 
naimo.  (Tr.,  pp.  163,  165,  533.)  Howard  replies  from 
Nanaimo  (Tr.,  p.  534)  that  he  did  not  know  that  things 
had  come  to  such  a  pass  at  Kendall,  that  it  was  wrong, 
and  that  there  was  not  the  investment  at  Kendall  to  rep- 
resent the  amount  Dingee  had  received  by  the  sale  of 
bonds,  and  that  means  would  be  taken  to  ascertain  what 
he  had  received  and  what  disposition  had  been  made 
of  it. 
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On  January  30,  1908,  Howard  has  returned  to  San 
Francisco  and  he  wires  Evans  to  know  if  he  has  heard 
from  Dingee.  Evans  replies  that  he  has  not.  (Tr.,  p. 
537.)  Howard  thereupon  writes  Dingee  requesting 
him  to  give  Evans  the  information  the  latter  has  asked 
(Tr.,  p.  540) ,  and  also  writes  Evans  sending  him  a  copy 
of  his  letter  to  Dingee,  and  requesting  Evans,  in  case  he 
does  not  hear  from  Dingee,  to  send  him  some  North- 
western shares  for  the  purpose  of  having  them  trans- 
ferred into  the  name  of  some  accountant  to  enable  him 
to  make  an  examination  of  the  company's  books.  (Tr., 
p.  538.)  Howard  had  previously  in  talk  with  Evans 
in  the  north  advised  him  to  do  this  if  he  got  no  satis- 
faction from  Dingee.     (Tr.,  pp.  178,  202,  203.) 

Evans  promptly  sent  the  shares  to  Howard  and  they 
wxre  transferred  to  the  name  of  Wenzelburger,  a  public 
accountant,  who  made  the  desired  examination.  The 
results  of  the  examination  were  set  forth  in  a  written 
report,  which  was  put  in  Mr.  Howard's  hands  at  the 
end  of  February,  1908,  and  which  was  immediately 
transmitted  to  Mr.  Evans.     (Tr.,  pp.  181,  187,  549.) 

This  report  disclosed  to  Howard  and  Evans  for  the 
first  time  something  of  the  true  inwardness  of  the 
Northwestern  Company's  financial  management.  (Tr., 
pp.  192,  549,  565.)  A  copy  of  the  report  is  attached  to 
the  end  of  Mr.  Evans'  deposition.  It  showed  that  in 
all  295  bonds  had  been  sold;  of  these,  however,  eleven 
had  not  been  paid  for.  They  were  in  fact  never  paid 
for  and  were  never  delivered,  leaving  as  the  actual  num- 
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ber  of  bonds  sold  284.  On  these  was  realized  $284,000. 
This  constituted  all  the  cash  received  by  the  Company, 
and  the  report  showed  that  of  it  $9,486.07  had  been 
diverted  to  Dingee  personally,  $7,150  had  been  diverted 
to  the  Plaintiff  in  Error,  the  Standard  Corporation,  and 
$105,168.33  had  been  diverted  to  the  Plaintiff  in  Error's 
sister  corporation,  the  Santa  Cruz  Company.  The  bal- 
ance of  the  money  had  apparently  been  expended  legit- 
imately. In  other  words,  it  became  apparent  that 
Dingee,  or  Dingee  and  Bachman,  had  taken  the  funds 
of  the  Northwestern  to  help  out  their  two  California 
enterprises  to  the  extent  of  something  over  one  hundred 
and  ten  thousand  dollars. 

It  was  the  sort  of  report  that  would  naturally  stir  an 
investigating  bondholder  to  action.  It  did  so.  Howard, 
when  he  sent  the  report  to  Evans,  was  leaving  for  New 
York  and  Washington,  D.  C,  to  endeavor  to  secure  a 
contract  for  the  sale  of  cement  to  the  Panama  Commis- 
sion. Evans,  on  March  4,  1908,  writes  to  him  at  New 
York  (Tr.,  p.  549),  that  he  has  received  Wenzel- 
burger's  report  and  that  his  suspicions  are  more  than 
confirmed  that  Dingee  and  Bachman  have  been  using 
the  money  for  their  personal  ends,  that  according  to  the 
laws  of  British  Columbia  they  are  criminally  liable, 
and  if  they  were  in  British  Columbia  would  be  com- 
pelled to  make  good  within  forty-eight  hours  or  be  ar- 
rested. Mr.  Evans  also  states  that  he  will  go  to  Cali- 
fornia about  the  middle  of  the  month  and  will  await 
Mr.  Howard's  return  from  the  East. 
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This  letter  was  apparently  sent  by  Mr.  Howard  from 
New  York  to  Dingee.  There  is  no  written  evidence  of 
this  and  Mr.  Howard  has  no  recollection  of  it  (Tr.,  p. 
962),  but  Mr.  Young's  testimony  is  quite  positive  that 
he  saw  such  a  letter  from  Evans  in  Dingee's  hands. 
(Tr.,  p.  722.)  Much  has  been  said  about  the  threats  of 
criminal  prosecution  made  against  Dingee  and  about 
they  being  an  inducement  for  him  to  enter  into  a  fraudu- 
lent conspiracy  to  relieve  himself  of  the  people  making 
the  threats.  The  letter  just  mentioned  is  worthy  of  note 
as  it  is  absolutely  the  sole  and  single  instance  of  any 
mention  to  Dingee  of  criminal  responsibility  on  his 
part. 

Mr.  Evans  was  delayed  in  coming  to  San  Francisco 
by  the  illness  of  his  brother,  but  finally  came  toward  the 
end  of  March.  (Tr.,  p.  203.)  Mr.  How^ard  had  re- 
turned and  immediately  on  Evans'  arrival  the  purchase 
of  the  Northw^estern  bonds  by  the  Standard  Corpora- 
tion was  arranged.  There  are  three  witnesses,  Evans, 
Howard  and  Smith,  who  testify  to  the  various  inter- 
views and  acts  which  resulted  in  the  arrangement.  The 
testimony  of  Mr.  Evans  is  on  pages  187  to  195  and  203 
to  210  of  the  Transcript.  Mr.  Howard's  account  ap- 
pears on  pages  575,  1576,  962-966  of  the  Transcript;  Mr. 
Smith's  account  appears  on  pages  967-976  of  the  Tran- 
script. Those  three  accounts  are  all  to  the  same  effect. 
The  differences  between  them  are  unimportant  and  such 
as  one  would  expect  to  find  after  the  years  which  have 
elapsed. 
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The  interviews  and  acts  which  resulted  in  the  ar- 
rangement for  the  purchase  of  the  Northwestern  bonds 
and  the  issuance  of  the  notes  of  the  Plaintiff  in  Error 
are,  of  course,  the  crux  of  the  latter's  case.  If  there  was 
fraud,  it  must  have  been  here.  We  propose  to  set  forth 
these  interviews  and  acts  in  some  detail,  and  we  submit 
that  everything  that  was  said  and  done  by  Howard  and 
the  bondholders  is  not  onlv  consistent  with  o:ood  faith 
on  their  part,  but  was  the  natural  thing  for  them  to  do, 
the  very  thing  that  any  one  of  us,  court  and  counsel  in- 
cluded, would  ourselves  have  done  under  the  same  cir- 
cumstances, without  the  slightest  idea  that  we  were  do- 
ing anything  wrong.  What  took  place  was  substantially 
this  : 

When  Mr.  Evans  reached  San  Francisco  he  called 
on  Mr.  Howard  early  in  the  morning,  and  found  him 
busy.  He  then  called  on  Mr.  Smith,  both  because  he 
was  an  attorney  and  because  he  was  a  bondholder  of  the 
Northwestern  like  himself.  Smith  and  Evans  talked 
the  matter  over  and  arranged  to  get  hold  of  Mr.  George 
C.  Spencer,  another  bondholder,  and  the  three  then 
called  on  Mr.  Howard.  The  matter  was  discussed  and 
Howard,  as  the  man  through  whom  the  bonds  had  been 
bought  and  who  knew  Dingee  best,  was  asked  to  see  him 
and  find  out  what  he  proposed  doing  about  going  on 
with  work  at  Kendall  or  taking  up  the  bonds. 

Howard  went  to  see  Dingee  the  same  day  (March 
26,  1908),  and  Dingee  told  him  that  they  intended  going 
on  with  the  work,  but  that  it  was  advisable,  in  view  of 
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the  financial  situation,  not  to  press  construction  then, 
that  if  Mr.  Howard's  friends  were  uneasy  he  would  ar- 
range to  buy  their  bonds,  that  he  could  not  pay  for  them 
himself,  but  he  could  arrange  for  either  the  Standard  or 
the  Santa  Cruz  to  buy  them,  paying  for  them  with  notes. 
Howard's  interview  with  Dingee  was  short  and  Din- 
gee's  answer  was  given  promptly  upon  Howard's  stat- 
ing the  purpose  of  his  call.  Howard  reported  back  to 
Evans,  Smith  and  Spencer,  and  then  wrote  Dingee  the 
following  letter:     (Tr.,  p.  879.) 

"March  27,  1908. 
"W.  J.  Dingee,  Esq., 

San  Francisco,  Cal. 
^'Dear  Mr.  Dingee  : 

"Referring  to  our  interview  of  yesterday  A.  M.,  I 
|iave  seen  several  of  the  Northwestern  Cement  Co. 
bondholders. 

"Told  them  that  upon  the  surrender  of  their  bonds 
with  the  100%  bonus  stock  you  were  willing  to  give 
them  one  year  notes  of  Santa  Cruz  Portland  Cement 
Co.  or  Standard  Portland  Cement  Corporation,  bear- 
ing Interest  at  6%  payable  semi-annually,  as  Is  the  case 
with  the  bonds  they  held. 

"They  then  asked — 

"i.  Have  either  of  these  two  companies  the  right 
under  their  articles  of  Incorporation  to  purchase  and  to 
hold  the  stock  and  bonds  of  other  corporations? 

"I  told  them  I  felt  sure  that  your  articles  were  drawn 
with  broad  enough  powers  to  enable  them  to  do  this, 
but  that  you  could  satisfy  them  on  this  point. 

"2.  Would  you  furnish  copy  of  the  resolution  of 
the  board  authorizing  the  purchase  of  the  bonds? 

"I  said  that  I  thought  there  would  be  no  objection 
to  that. 
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''3-  Would  you  endorse  the  notes  of  the  company  that 
you  purchased? 

"I  said  that  I  had  not  raised  that  point  and  only  you 
could  answer. 

"My  belief  Is  that  they  would  prefer  the  Standard 
Company's  notes.  Yours  truly, 

"JLH/G  President:' 

No  reply  apparently  was  made  to  this  letter,  but 
Howard  saw  Dingee  again  and,  in  accordance  with  the 
decision  of  Evans,  Smith  and  Spencer,  told  him  that 
the  bondholders  would  take  the  notes  of  the  Standard, 
it  being  also  understood  that  Dingee  would  endorse  the 
notes  and  that  the  purchase  would  be  authorized  by 
resolution  of  the  Standard's  board  of  directors.  The 
bondholders  were  also  furnished  with  a  copy  of  the 
Standard's  articles  of  incorporation,  for  the  purpose  of 
seeing  whether  it  had  power  to  purchase  the  bonds  and 
stocks  of  another  corporation.  It  was  found  that  such 
purchase  was  expressly  permitted. 

The  matter  being  arranged,  Evans  requested  How- 
ard to  write  him  a  letter  setting  out  the  arrangement,  so 
that  he  could  send  it  on  to  Mr.  Rand  and  the  two  War- 
ner brothers,  who  had  taken  some  of  the  bonds  origin- 
ally purchased  by  Evans,  Coleman  &  Evans.  Accord- 
ingly Howard,  on  the  next  day,  wrote  Evans  as  fol- 
lows:    (Tr.,  p.  165.) 

"After  conference  with  some  of  the  subscribers  of 
bonds  of  the  Northwestern  Portland  Cement  Company, 
I  have  arranged  that  the  Standard  Cement  Corporation 
will  take  up  the  bonds  that  were  subscribed  for  through 
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the  writer,  and  that  corporation  will  Issue  In  payment 
Its  notes  for  the  face  value  of  the  bonds,  payable  on 
or  before  one  year  with  Interest  at  six  per  cent  payable 
semi-annually. 

"Will  you,  therefore,  please  send  me  your  bonds  and 
all  the  shares,  and  I  will  give  you  receipt  therefor,  until 
I  deliver  you  the  note  as  stated. 

"The  Standard  Portland  Cement  Corporation  has 
authority  by  Its  articles  of  Incorporation  to  buy  and 
own  securities  In  other  corporations. 

"Its  board  of  directors  will  authorize  this  step,  and 
I  shall  be  furnished  with  a  certified  copy  of  authority 
to  purchase.  Mr.  W.  J.  DIngee  will  endorse  these 
notes.'* 

Howard  also  wrote  the  same  letter  to  other  bond- 
holders of  the  Northwestern  who  had  purchased  their 
holdings  through  him.     (Tr.,  p.  880.) 

The  next  thing  is  a  letter  from  Mr.  Howard  to  a  Mr. 
Stockett  at  Nanaimo,  who  had  likewise  purchased 
bonds  through  Howard,  informing  Stockett  of  the  ar- 
rangement for  the  purchase  of  the  bonds  and  request- 
ing him  to  send  his  bonds  down. 

On  April  9,  1908,  Howard  writes  Dingee  as  follows: 
(Tr.,  pp.  882,  883.) 

"April  9,  1908. 
"W.  J.  Dingee,  Esq., 

Crocker  Building, 
City. 
''Dear  Sir: 

"Referring  to  our  recent  conversation  about  the 
Northwestern  bonds,  I  enclose  forms  of  resolution  and 
note.  Please  tell  me  if  the  form  of  note  Is  acceptable, 
and  if  the  resolution  Is  O.  K.  will  you  kindly  have  It 
passed  and  send  me  certified  copy. 
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"I  will  then  prepare  note  to  accompany  each  batch 
of  securities.  Yours  truly," 

The  forms  of  resolution  and  note  which  accompanied 
this  letter  were  made  in  Mr.  Howard's  office  from 
pencil  drafts  prepared  by  Mr.  Sidney  V.  Smith,  and 
read  as  follows:     (Tr.,  pp.  909,  910.) 

"San  Francisco, ,  1908. 

"For  value  received  the  Standard  Portland  Cement 

Corporation  promises  to  pay  to  the  order  of 

'   on  or  before  one  year  from  May 

first,  1908,  the  sum  of 

Dollars,  with  interest  thereon  from  said  day  until  paid 
at  the  rate  of  six  per  cent  per  annum  payable  semi- 
annually, and  if  not  so  paid  to  be  compounded. 

"Standard  Portland  Cement  Corporation. 

By Pres't. 

Secty. 

(over) 

"For  value  received,  I  hereby  waive  presentment, 
demand,  protest  and  notice  of  nonpayment  of  within 
note." 

^'Resolved:  That  the  President  be,  and  he  is  hereby 
authorized  and  directed  to  buy  bonds  of  the  North- 
western Portland  Cement  Company  and  the  shares  of 
the  stock  of  said  Company  which  have  been  Issued  to 
the  holders  of  said  bonds  in  the  proportion  of  one  share 
of  such  stock  for  every  One  Hundred  Dollars  of  the 
amount  of  such  bonds,  and  in  payment  therefor  to  give 
to  each  person  from  whom  such  bonds  and  shares  shall 
be  bought,  the  note  of  this  Company  executed  by  the 
President  and  Secretary  under  the  corporate  seal,  pay- 
able on  or  before  one  year  from  May  ist,  1908,  for 
the  amount  of  such  bonds  so  purchased,  bearing  Interest 
at  the  rate  of  six  per  cent  per  annum  from  said  date  until 
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paid,  payable  semi-annually,  and  to  be  compounded  If 
not  so  paid." 

To  the  letter  of  April  9,  1908,  Mr.  Dingee  replied 
the  next  day  as  follows:     (Tr.,  p.  726.) 

"John  L.  Howard,  Esq., 
City. 

^'Dear  Mr.  Hozvard: 

"Your  favor  of  the  9th  Inst.,  enclosing  form  of  note 
to  be  given  In  the  matter  of  the  purchase  of  the  Standard 
Portland  Cement  Corp.  of  bonds  and  stock  of  the  North- 
western Portland  Cement  Co.,  also  copy  of  resolution 
Is  received.  The  form  of  note  Is,  of  course,  satisfactory, 
but  as  to  the  resolution,  would  It  not  be  better  to  have 
resolution  with  each  purchase,  and  If  not,  to  limit  the 
resolution  to  the  purchase  of  so  many? 

"Mr.  Young,  the  Secretary,  has  gone  to  PlacervUle, 
but  win  be  here  Monday,  when  we  can  take  up  the 
matter  and  close  It  up  the  first  of  the  week. 

Yours  truly, 

William  J.  Dingee." 

This  is  the  last  communication  between  Howard  and 
Dingee  concerning  the  matter.  Thereafter  it  was  left 
to  the  secretaries  of  the  Western  Fuel  Company  and 
the  Standard  to  attend  to  the  details  of  the  consumma- 
tion of  the  transaction. 

Now  if  the  theory  of  the  defendant  is  correct  and  the 
proposed  purchase  by  the  Standard  was  really  a  sham 
clothed  by  resolutions  and  formalities  in  the  garb  of  a 
genuine  and  honest  transaction,  the  resolutions  and  for- 
malities discussed  in  these  last  two  letters  are  the  ones 
that  were  arranged  to  accomplish  the  fraudulent  pur- 
pose; but  we  say  that  these  letters — natural,  informal 
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and  unstudied  as  they  are, — are  in  themselves  evidence 
that  such  is  not  the  case.  Men  in  conspiring  do  not 
write  such  letters.  In  fact  they  do  not  write  letters  at 
all  where  they  are  in  easy  personal  reach  of  each  other, 
as  in  this  case. 

The  secretaries  of  the  two  companies  completed  the 
transaction  as  planned.  Mr.  Norcross,  secretary  of  the 
Western  Fuel  Company,  gathered  together  all  but  ten 
of  the  bonds  sold  through  Mr.  Howard,  together  with 
the  accompanying  stock,  and  on  May  4,  1908,  he  wrote 
the  Plaintiff  in  Error  as  follows:    (Tr.,  pp.  730-733.) 

"May  4,  1908. 

"Standard  Portland  Cement  Corporation, 
Crocker  Building,  City. 

''Dear  Sirs:  Northwestern  Portland  Cement  Company. 
In  accordance  with  understanding  between  Mr. 
Dingee  and  Mr.  Howard,  I  have  prepared  notes  as 
listed  below  for  execution  by  the  Standard  Portland 
Cement  Corporation.  These  notes  are  to  be  endorsed 
by  Mr.  Dingee,  and  he  is  to  waive  notice  of  protest. 

"Following  are  the  notes  dated  May  ist,  1908,  pay- 
able on  or  before  one  year  from  date  with  interest  at 
six  per  cent  per  annum : 
(In  ink)    Charles  D.  Rand $   5,000. 

Evans,  Coleman  &  Evans.  .    30,000. 

Sidney  V.  Smith 25,000. 

Western  Building  Material 

Co 19,000. 

Catherine  E.  Spencer  ....      3,000. 

T.  R.  Stockett,  Trustee  .  .  .      3,000. 

Thomas  Graham 1,000. 

A.  S.  Hamilton 1,000. 

$87,000. 
(In  pencil)  D.  M.  McKay 3,000.  90,000. 


41 

''Please  have  these  notes  ready  for  delivery  to  me  on 
Tuesday  the  5th  Inst.,  when  I  will  deliver  you  eighty- 
seven  bonds  of  the  Northwestern  Portland  Cement 
Company,  numbered  as  follows: 

Numbers  i,2&3 3 

213  to  217  inc 5 

7  to  50    inc 44 

123  to  157  Inc 35 


^7 
(in  pencil)  45&6 3 
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"I  will  also  deliver  you  the  following  stock  certificates 
which  have  been  endorsed : 


Numb 

^er. 

In  Name  of.         No.  of  » 

Shares. 

54 

John  L.  Howard,  Tr. 

190 

72 

Sidney  V.  Smith 

250 

74  X 

52 

(52 

in 

penc 

'!) 

Geo.  W.  Spencer 

30 

125  X 

S?> 

(53 

In 

penc 

il) 

T.  R.  Stockett,  Tr. 

30 

126 

Thomas  Graham 

10 

127 

Jeannie  Hamilton 

10 

154 

Charles  D.  Rand 

10 

^SS 

((                U                (( 

10 

156 

((             u             u 

10 

157 

U                U                (( 

10 

158 

i(             u             u 

10 

160 

Ernest  E.  Evans 

30 

179 

U              i(              u 

50 

180 

Adam  L.  Russell 

70 

196 

A.  Wenzelburger 
Total 

150 

870 

870 

73 

McKay 

250 

30  (In 

900  cll) 

(In  penci 

ii) 

30 
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"I  will  also  deliver  you  certificate  No.  i88  in  name  of 
John  L.  Howard,  Trustee.  This  I  should  like  to  hav^e 
Mr.  Dingee  receipt  for,  as  it  is  stock  which  he  person- 
ally gav^e  to  Ernest  E.  Evans. 

'T  will  also  deliver  you  a  deed  for  certain  property 
which  stands  in  the  name  of  John  L.  Howard. 

"For  this  Mr.  Howard  is  to  receive  your  note  for 
Eighteen  Hundred  Dollars  dated  May  ist  at  six  per 
cent,  payable  on  or  before  one  year. 

"Will  you  please  have  a  certified  copy  of  the  attached 
resolution  made  as  arranged. 

"The  other  thirteen  bonds  which  make  up  the  One 
Hundred  Thousand  Dollars  subscribed  through  Mr. 
Howard  are  expected  here  in  a  few  days,  and  will  be 
presented  as  soon  as  received.  Yours  truly, 

D.  C.  NORCROSS." 

Within  the  next  day  or  so,  pursuant  to  the  foregoing 
letter,  Mr.  Norcross  called  at  the  office  of  the  Plaintiff 
in  Error  on  Mr.  Young,  its  secretary,  and  delivered  to 
him  the  stocks  and  bonds,  and  received  in  return  the 
Standard's  notes.  He  also  received  the  Standard's  re- 
ceipt for  the  stocks  and  bonds  (Tr.,  pp.  745,  746),  and 
a  certified  copy  of  the  resolution  of  its  board  of  direc- 
tors authorizing  the  purchase  of  the  bonds  and  the  giv- 
ing of  the  notes.  (Tr.,  p.  734.)  The  certified  copy  of 
the  resolution  received  by  Mr.  Norcross  reads  as  fol- 
lows:    (Tr.,  pp.  736,  737.) 

"This  is  to  Certify,  that  at  a  special  meeting  of  the 
Board  of  Directors  of  the  Standard  Portland  Cement 
Corporation,  duly  called  and  held  on  the  5th  day  of 
May,  A.  D.  1908,  at  which  meeting  a  majority  of  said 
Board  was  present,  the  following  resolution  was  unani- 
mously adopted: 


43 

^'Resolved,  That  the  President  or  the  Vice-President 
or  either  of  the  Vice-Presidents  of  this  Corporation,  be 
and  he  Is  hereby  authorized  and  directed  on  behalf  of 
this  Corporation  to  buy  One  hundred  (lOo)  bonds  of 
the  Northwestern  Portland  Cement  Company  for  One 
Hundred  Thousand  Dollars  ($100,000),  together  with 
the  shares  of  stock  of  said  Company,  which  shares  have 
heretofore  been  Issued  to  the  holders  of  said  bonds  in 
the  proportion  of  one  ( i )  share  of  stock  for  each  and 
every  hundred  dollars  of  the  amount  of  said  bonds. 
And  he  Is  further  authorized  to  give  the  obligation  or 
the  obligations  of  this  Corporation  In  payment  there- 
for to  each  person,  or  persons,  from  whom  such  bonds 
and  shares  shall  be  bought,  which  obligations  shall  be 
executed  by  him  under  the  name  of  this  Corporation 
and  attested  by  the  Secretary  under  the  corporate  seal, 
and  shall  be  made  payable  on  or  before  one  ( i )  year 
after  May  ist,  1908,  and  shall  bear  interest  at  the  rate 
of  six  per  cent  (6%)  per  annum,  from  said  date  until 
paid;  interest  to  be  made  payable  semi-annually,  and  to 
be  compounded  If  not  so  paid.  He  Is  further  authorized 
when  such  obligation  or  obligations  shall  become  due, 
and  If  then  unpaid,  to  renew  the  same  from  time  to 
time  until  the  amount  due  is  paid  in  full. 

"In  Witness  Whereof,  the  Secretary  of  said 
Standard  Portland  Cement  Corporation  has  hereunto 
set  his  hand  officially  and  affixed  the  seal  of  said  Cor- 
poration, this  5th  day  of  May,  A.  D.  1908. 

(Signed)      L.  F.  Young, 

Secretary,  Standard  Portland  Cement 
Corporation.^^ 

We  should  have  also  mentioned  the  fact  that  it  was 
understood  that  Mr.  Howard  would  return  the  promo- 
tion stock  which  he  had  received,  and  a  few  days  after 
the  delivery  of  the  bonds  and  the  stock  accompanying 
them  Mr.  Norcross  gathered  up  all  of  Mr.  Howard's 
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promotion  stock,  which  had  been  somewhat  scattered, 
and  delivered  it  to  Mr.  Dingee. 

With  the  occurrence  of  the  events  last  mentioned  the 
transaction  involved  in  this  action  was  consummated. 
If  any  fraud  has  been  perpetrated  on  the  Standard,  it 
had  then  been  accomplished.  Yet  where  in  all  of  this 
long  history  is  there  the  slightest  reason  for  even  a  sus- 
picion of  Howard  and  the  bondholders?  Their  course 
has  been  perfectly  plain  and  perfectly  natural.  It  may 
be  summed  up  in  a  few  words.  The  bondholders  be- 
came dissatisfied  at  the  progress  of  the  Northwestern's 
works  and,  proceeding  to  investigate,  learned  of  the  di- 
version of  its  funds  to  the  uses  of  the  Standard  and  the 
Santa  Cruz.  Through  Mr.  Howard,  through  whom 
they  had  made  their  investment,  they  went  to  the  man  in 
control  of  all  three  companies — Mr.  Dingee — and 
asked  him  what  he  was  going  to  do  about  it.  He  re- 
plied that  he  would  arrange  for  either  the  Standard  or 
the  Santa  Cruz,  as  they  preferred,  to  buy  with  its  notes 
their  Northwestern  bonds  and  stocks  and  relieve  them 
of  their  investment.  They  replied  that  they  preferred 
the  notes  of  the  Standard,  and  the  transaction  was  put 
through.  This  is  essentially  all  there  is  to  it.  We  re- 
peat again  that  anybody  under  the  same  circumstances 
would  do  exactly  what  Howard  and  the  bondholders 
did,  and  would  do  it  without  any  idea,  no  matter  how 
scrupulous  he  might  be,  that  he  was  doing  anything 
wrong  or  in  the  slightest  out  of  the  way. 

What,  then,  is  it  that  is  claimed  to  be  wrong  about 
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the  matter?  We  think  that  all  of  the  arguments  and 
claims  of  counsel  as  to  fraud  may  be  boiled  down  to 
this  one  claim,  namely,  that  the  transaction  in  question 
was  a  foisting  on  to  the  Standard  of  worthless  stocks 
and  bonds  in  whose  acquisition  it  had  no  interest.  The 
reply  to  this  claim  is  that  it  is  not  supported  in  any  par- 
ticular. The  transaction  was  not  a  foisting;  the  bonds 
and  stocks  were  not  worthless;  their  acquisition  was 
not  a  matter  in  which  the  Standard  was  not  interested. 
The  transaction  was  not  a  foisting,  for  the  reason  that 
Howard  and  the  bondholders  did  nothing  whatever 
that  was  fraudulent  or  wrong  in  order  to  induce  the 
Standard  to  buy  the  stocks  and  bonds.  They  occupied 
no  confidential  relation  toward  the  Standard  and  were 
under  no  duty  to  do  it.  They  had  a  right  to  deal  with  it 
upon  the  same  footing  as  with  anybody  else.  They 
were  guilty  of  no  deceit  or  misleading,  either  by  way 
of  misrepresentation  or  by  way  of  concealment,  and 
they  exerted  no  improper  pressure.  That  being  the 
case,  and  there  being,  as  we  have  said,  no  confidential 
relation,  there  was  no  foisting,  and  the  transaction  was 
not  impeachable,  regardless  of  whether  it  was  a  good 
or  bad  bargain  for  the  Plaintiff  in  Error. 

The  bonds  and  stocks  were  not  worthless  or  nearly 
so.  Considerable  time  was  spent  at  the  trial  in  going 
into  the  assets  of  the  Northwestern  Company  and  much 
has  been  said  about  the  Northwestern  being  a  bank- 
rupt and  defunct  enterprise.  It  may  be  so  now,  but  it 
was  not  so  at  the  time  of    the    purchase    in    question. 
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Throughout  counsers  argument  there  is  a  constant 
shifting  of  the  point  of  view  from  that  time  to  the  pres- 
ent. But  at  that  time  the  completion  of  the  North- 
western plant  had  not  been  wholly  abandoned,  and  out- 
side of  its  bonds  the  only  indebtedness  of  the  company 
was  some  $17,000.  The  construction  engineer,  Mr. 
Davis,  remained  on  the  ground  with  the  tools  and 
equipment  necessary  to  the  continuation  of  the  work. 
The  bondholders  were  assured  that  the  cessation  of 
active  construction  was  merely  temporary  and  due  to 
the  panic.  So  far  as  they  were  informed  it  was  an  en- 
terprise whose  active  prosecution  had  temporarily 
ceased,  but  which  it  was  planned  to  resume  as  soon  as 
business  conditions  improved.  If  this  were  done  and 
the  plant  completed,  the  bonds  were  good  for  their  face 
value.  Nor  were  Mr.  Dingee's  assurances  to  be  taken 
lightly.  His  collapse  did  not  take  place  until  much 
later,  and  he  was  still  regarded  as  a  rich  man,  although 
one  pressed  for  ready  money.  This  was  the  opinion 
of  Mr.  Young,  according  to  his  own  testimony,  and  Mr. 
Young  was  in  a  far  better  position  to  know  what  Mr. 
Dingee's  actual  financial  condition  was  than  Mr.  How- 
ard or  any  of  the  stockholders.     (Tr.,  p.  751.) 

In  this  connection  the  fact  is  quite  significant  that  the 
bondholders  wanted  Dingee's  endorsement  on  the  notes. 
They  did  not  ask  for  Bachman's  and  were  surprised 
when  they  got  it,  but  they  did  want  Dingee's.  (Tr.,  pp. 
190,  879.)  This  would  hardly  have  been  true  if  Dingee 
had  been  considered  as  a  broken  man.    Furthermore  in 
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this  connection  the  fact  should  not  be  lost  sight  of  that 
while  active  operations  had  stopped  at  Kendall,  Mr. 
Davis,  the  engineer  in  charge  of  construction,  and  the 
construction  machinery  and  equipment,  remained  on 
the  ground  ready  to  start  active  work  again  at  any  time. 
Counsel  for  defendant  say  that  the  Kendall  scheme  was 
abandoned  in  the  fall  of  1907.  This  is  not  true.  There 
is  no  evidence  to  support  the  statement  and  it  affirma- 
tively appears  that  Mr.  Davis  did  not  leave  and  the 
machinery  and  equipment  were  not  removed  until  Au- 
gust and  September,  1908.     (Tr.,  pp.  587,  597.) 

Nor  were  the  bonds  worthless  in  any  view  of  the 
case.  They  are  not  worthless  to-day,  although  their 
value  is  very  much  less  than  when  the  Standard  pur- 
chased them.  The  correctness  of  the  Wenzelburger  re- 
port has  not  been  questioned  and  it  shows  that,  taking 
the  amounts  due  from  the  Standard  and  Santa  Cruz 
at  their  face  (and  certainly  the  bondholders  of  the 
Northwestern  in  making  a  sale  to  the  Standard  were 
justified  in  so  taking  the  debts  of  it  and  its  sister  com- 
pany), there  would  be  practically  no  loss  to  the  North- 
western if  it  resumed  construction,  and  if  it  did  not  re- 
sume and  all  that  had  been  expended  were  lost,  yet  its 
assets  aggregated  something  between  eighty  and  ninety 
per  cent  of  the  face  of  its  bonds. 

Taking  the  trial  balance  on  the  last  page  of  the  Wen- 
zelburger report,  we  get  the  follow^ing  as  a  correct 
statement  of  the  assets  and  liabilities  of  the  Northwest- 
ern Company: 
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Statement  of  the  Assets  and  Liabilities  of  the 
Northwestern  Portland  Cement  Company 
According  to  the  Wenzelburger  Report, 
Omitting  the  Capital  Stock  and  Bonds  of 
THE  Company. 

ASSETS. 

Lands  etc.  upon  which  there  had  been  ex- 
pended      $64,787.81 

Under  property  account  .  .  .$31,325.20 
"       C.  W.  Howard  account      500. 
''       Construction  accounts : 

Mill  expense  ....         996.13 

Expense 3,167.69 

Machinery 2,473.54 

Construction    ....    11,521.95 

"     buildings   .  .      7,106.88 

"     railroad  .  .  .      7,452.04 

Engineering 244.38 


$64,787.81 

Due  from  Bellingham  Bay  etc.  R.  R.  Co. 
on  account  of  purchase  of  rails  $10,- 
365.95,  less  amount  due  that  company 
for  freight,  $1239.05,  or  net 9,126.90 

Stock  of  the  Bellingham  Bay  etc.  R.  R.  Co. 

costing 91,608. 

Due  from  W.  J.  Dingee 9,486.07 

Due   from  Standard    Portland    Cement 

Corporation    7?i50- 

Due  from  Santa    Cruz    Portland    Cement 

Company 105,168.33 

Cash 1 2.20 


Total  of  assets  upon  which  the  outstanding 
bonds  of  the  company  amounting  to 
$284,000.  were  a  first  lien $287,339.31 
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LIABILITIES. 


Interest $  2,233.42 

Sundry  accounts 35325.89 

Bellingham   Bay   Ind.   Lumber 

Co $  742.76 

Morse  Hardware  Co 27.97 

Keuffel  &  Esser  Co 51-87 

The  D.  L.  Haas  Co 93-50 

Crane  Co 1.50 

Cal.  Powder  Works 1,242.95 

Allis-Chalmers  Co 1,109.34 

Althof  &  Bahrs 56. 

$3)325-89 
Santa  Cruz  Lime  Co 4,000. 

Atlantic  Portland  Cement  Co 7,500. 

Total    liabilities,    omitting    stocks    and 

bonds ,    $17,059.31 

The  foregoing  statement  omits  as  an  asset  $14,220 
paid  as  interest,  and  the  items  of  $5000,  $2000  and 
$4000  due  respectively  from  Bachman,  McGary  and 
Churchill,  These  latter  sums  were  due  on  their  sub- 
scriptions for  bonds.  On  the  other  hand,  the  bonds  so 
subscribed  for  had  not  been  in  fact  delivered,  and  never 
were  delivered,  so  that  the  amount  of  outstanding  bonds 
is  reduced  by  the  same  amount,  that  is  from  $295,000, 
as  shown  by  the  trial  balance,  to  $284,000.  We  ac- 
cordingly have  as  against  $284,000  of  bonds,  some 
$287,339,31  in  assets  according  to  their  book  value. 
Against  these  assets  there  are  liabilities  aggregating 
only  $17,059.31,  and  of  this  aggregate  only  $3,325.89 
represents  liabilities  of  such  a  nature  as  to  give  them 
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by  any  chance  a  preference  over  the  lien  of  the  bonds. 

Nor  is  the  book  value  of  the  assets  out  of  the  way. 
The  largest  single  item  is  that  of  $105,168.33,  due  from 
the  Santa  Cruz  Company.  As  we  have  said,  Howard 
and  the  bondholders  in  dealing  with  the  Standard  were 
justified  in  considering  this  item  as  worth  its  face. 
They  certainly  would  have  been  justified  in  so  doing 
had  they  known  what  was  the  fact,  that  while  the  Santa 
Cruz  owed  the  Northwestern  $105,168.33,  and  the 
Standard  owed  the  Northwestern  only  $7150,  yet  the 
Standard  owed  the  Santa  Cruz  some  $73,000.  (See 
trial  balances  of  Santa  Cruz  and  Standard  for  April, 
1908,  appearing  on  pages  697  et  seq.  of  Transcript). 
In  other  words,  the  Santa  Cruz  had  $73,000  coming  to 
it  from  the  Standard  which  it  could  apply  on  its  debt 
to  the  Northwestern,  and  if  there  had  come  a  tri-partite 
settlement  between  the  three  the  Santa  Cruz  would 
have  had  to  pay  the  Northwestern  only  some  $32,000, 
while  the  Standard  would  have  had  to  pay  it  some 
$80,000 — $7150  on  its  own  account,  and  $73,000  on  be- 
half of  the  Santa  Cruz. 

The  next  largest  item  is  that  of  $91,608  for  Belling- 
ham  Bay  and  B.  C.  stock.  This  stock  had  in  fact  been 
previously  pledged  to  secure  a  debt  of  the  Santa  Cruz 
Company,  but  of  this  Howard  and  the  bondholders 
were  ignorant.  (Tr.,  pp.  310-312,  566.)  So  far  as  they 
were  concerned  the  stock  was  on  hand. 

A  good  deal  has  been  said  as  to  the  poor  condition  of 
the  railroad  company.     We  do  not  desire  to  discuss 
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this  question  at  length.  Suffice  it  to  say  that  while  the 
statement  from  the  company's  books,  put  in  evidence, 
shows  practically  no  net  earnings  over  and  above  the 
fixed  charges,  yet  it  shows  that  the  earnings  have  been 
cut  down  on  the  books  by  writing  off  a  large  amount  to 
depreciation,  and  the  construction  and  equipment  ac- 
counts show  invested  in  the  road  very  nearly  one  and  a 
half  million  of  dollars  after  deducting  the  floating  in- 
debtedness, while  its  bonded  debt  amounts  to  only  some 
$659,000.  (Tr.,  pp.  686,  692.)  The  point  of  the  mat- 
ter, however,  is  that  as  to  the  cement  company  the  con- 
trol of  the  railroad  was,  as  we  have  said,  of  great  im- 
portance. The  stock  had  been  purchased  for  the  cement 
company  by  its  officers  in  good  faith  and  the  bond- 
holders of  the  cement  company  were  certainly  justified 
in  considering  the  railroad  stock  as  worth  to  the  com- 
pany fully  what  had  been  paid  for  it. 

As  to  the  items  of  $9,126.19  due  from  the  railroad 
company,  and  $9,486.07  due  from  Dingee  personally, 
these  likewise  the  bondholders  were  justified  as  con- 
sidering worth  their  face.  The  railroad  company  was 
certainly  equal  to  the  payment  of  so  small  an  amount, 
and  as  for  Dingee,  he  was,  as  we  have  said,  still  looked 
upon  as  a  very  rich  man. 

There  remains  only  the  item  of  $64,787.81,  expended, 
and,  so  far  as  known,  honestly  expended,  in  the  acqui- 
sition of  lands  at  Kendall  and  in  work  on  the  lands. 
Evidence  was  introduced  for  the  purpose  of  minimiz- 
ing the  value  of  these  lands.     The  evidence  was  con- 
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fined  to  their  value  for  purposes  other  than  that  of  a 
cement  plant.  For  any  purpose  but  this  it  may  well  be 
said  that  they  had  but  little  value;  but  for  this  purpose 
they  undoubtedly  did  have  a  very  considerable  value. 
They  could  probably  be  sold  to-day  for  every  cent  of 
what  they  cost,  which  is  the  amount  for  which  they  are 
down  on  the  company's  books.  The  conclusive  indica- 
tion of  their  value,  or  at  least  of  the  fact  that  the  bond- 
holders considered  them  of  value,  and  that  after  all  is 
the  point  in  this  case,  is  the  fact  that  Evans,  who  visited 
Kendall  on  several  different  occasions,  was  willing  ac- 
tually to  invest  his  own  money  on  his  faith  in  these 
lands,  that  Howard  was  willing  to  permit  his  friends 
to  invest  in  a  scheme  whose  success  depended  entirely 
on  these  lands,  and  that  Dingee  and  Bachman  were 
ready  to  undertake  the  enterprise  of  establishing  a  mill 
upon  the  lands  when  the  failure  of  the  enterprise  would 
surely  hurt  their  reputations  and  credit  as  successful 
business  men. 

We  submit,  accordingly,  that  it  must  be  taken  that 
the  lands  were  worth  fully  as  much  as  the  company  paid 
for  them,  some  $17,000. 

As  to  the  amount  that  had  been  expended  in  work  on 
the  lands,  this  would  be  almost  wholly  lost  if  the  enter- 
prise were  permanently  given  up,  but  it  would  not  be 
lost  if  work  were  resumed,  and  it  should  be  always  re- 
membered that  the  bondholders  were  assured  work 
would  be  resumed  (Tr.,  pp.  188,  189,  191),  and  that 
if  it  were  resumed  it  would  be  directlv  in  the  interest 
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of  the  Standard.    The  amounts  so  expended  aggregate 
between  forty  and  fifty  thousand  dollars. 

The  net  result  is  that  as  against  $284,000  of  bonds 
that  were  a  first  lien  and  $3500  of  preferred  claims, 
there  were  assets  that  even  in  liquidation  should  have 
brought  between  two  hundred  and  forty  thousand  and 
two  hundred  and  fifty  thousand  dollars.  This  is  the  re- 
sult of  an  analysis  of  the  Wenzelburger  report,  and  it 
is  also  the  estimate  Evans  put  upon  them  at  the  time. 
(Tr.,  pp.  193,  217-220.)  On  the  other  hand,  if  the 
company  were  not  liquidated  but  work  were  resumed 
at  Kendall,  there  would  be  practically  no  loss  whatever. 
This  is  the  way  in  which  Mr.  Evans  looked  at  the  mat- 
ter, according  to  his  positive  testimony,  and  we  say  that 
there  is  nothing  in  the  evidence  that  does  not  justify  his 
doing  so. 

Likewise  it  is  not  true  that  the  Standard  had  no  in- 
terest in  the  purchase  of  the  Northwestern  bonds  and 
stocks.  The  Northwestern  plant  had  been  projected  in 
part  for  the  protection  of  the  California  plants.  One  of 
the  purposes  for  which  the  Standard  Corporation  had 
been  formed  was  to  take  over  both  the  Kendall  and  the 
Santa  Cruz  mills  and  thus  combine  the  three  Dingee- 
Bachman  companies.  This  alone  was  interest  enough 
to  justify  the  purchase.  It  was  interest  enough  to  war- 
rant the  bondholders  in  considering  a  sale  to  the  Stand- 
ard as  perfectly  legitimate.  The  Standard  of  all  con- 
cerned was  the  one  fundamentally  interested  in  the  suc- 
cessful accomplishment  of  the  enterprise  represented 
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by  the  Northwestern  Company.  In  this  connection  it 
must  be  remembered  that  if  Dingee  and  Bachman  went 
on  with  the  Northwestern  to  the  successful  completion 
of  its  plant,  the  Standard  would  not  lose  by  the  pur- 
chase of  the  Northwestern  stocks  and  bonds.  Here  is 
the  answer  to  the  question  put  by  counsel  in  several  dif- 
ferent forms.  If  the  bonds  were  valuable,  why  were 
the  bondholders  anxious  to  dispose  of  them?  The  an- 
swer is  that  their  full  value  depended  on  the  company 
going  ahead,  and  upon  this  point  the  bondholders  were 
much  dissatisfied.  They  had  Dingee's  assurances  that 
the  work  would  be  resumed  as  soon  as  business  condi- 
tion warranted,  but  they  could  not  tell  how  genuine 
these  assurances  were  and  they  had  no  very  effective 
means  of  compelling  their  performance.  The  Stand- 
ard, however,  was  in  a  very  different  position.  It  had 
an  interest  in  the  Northwestern's  going  ahead  over  and 
above  a  mere  investment  interest.  Its  management  was 
the  same  and  it  would  know  whether  or  not  Dingee's 
assurances  were  genuine,  and  it  would  also  know  that 
its  interests  would  be  considered  in  determining  the 
course  to  be  pursued  regarding  the  northern  company. 
But  over  and  above  all  this  the  Standard  had  the  very 
strongest  interest  in  making  an  arrangement  with  the 
Northwestern  bondholders.  What  alternative  was  pre- 
sented to  it?  If  Evans  and  the  bondholders  acting  with 
him  were  not  settled  with,  they  would  certainly  seek  to 
enforce  their  legal  rights.  Either  directly  as  stock- 
holders in  the  Northwestern,  or  through  the  medium  of 
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a  receiver  for  that  company,  they  would  certainly  pro- 
ceed against  the  Standard  and  the  Santa  Cruz  to  com- 
pel them  to  repay  the  moneys  illegally  diverted  to  them. 
A  further  investigation  into  Northwestern  affairs  was 
certain  to  disclose  the  as  yet  unknown  pledge  of  the  Bel- 
lingham  Bay  and  British  Columbia  Railroad  stock  to 
secure  a  debt  of  the  Santa  Cruz  Company,  and  suit 
would  be  brought  on  that  ground  as  well.  The  bond- 
holders would  have  had  a  perfect  right  to  bring  these 
suits.  They  were  supported  by  genuine  causes  of  action. 
But  the  mere  bringing  of  them  would  have  been  disas- 
trous to  both  the  cement  companies.  Their  credit  was 
not  strong  as  it  was.  Such  suits  would  have  ruined 
them.  The  Standard  perhaps  might  have  easily  paid  the 
sum  owing  by  it  to  the  Northwestern — some  $7150 — but 
not  so  the  Santa  Cruz.  For  moneys  diverted  and  stock 
pledged  it  owed — and  to  this  day  it  owes — to  the  North- 
western something  over  two  hundred  thousand  dollars. 
This  in  the  spring  of  1908  it  could  not  hope  to  pay  with- 
out securing  time,  and  considerable  time.  The  point  of 
the  matter  is  that  the  Standard  was  vitally  interested  in 
seeing  that  the  Santa  Cruz  got  this  time. 

For  one  thing  the  Standard  owned  $211,000  of  the 
bonds  of  the  Santa  Cruz.  (Tr.,  p.  754.)  This  invest- 
ment it  was  interested  to  protect,  and  was  by  section  to 
of  its  articles  of  incorporation  specially  authorized  to 
protect.  For  another  thing,  it  itself,  as  we  have  said, 
owed  the  Santa  Cruz  some  $73,000,  and  if  the  Santa 
Cruz  were  called  on  to    pay    the    Northwestern,  the 


56 

Standard  was  certain  to  be  called  on  to  help  to  the  ex- 
tent of  this  $73,000.  For  this  it  would  itself  require 
time. 

For  another  thing,  the  failure  of  the  Santa  Cruz 
meant  the  failure  of  the  Standard.  The  two  companies 
were  too  closely  linked  for  one  to  go  down  without  the 
other  going  with  it.  When  they  finally  did  go  under, 
in  November,  1908,  they  went  together. 

But  the  fact  that  it  was  vital  to  the  Standard  to  secure 
a  settlement  with  the  dissatisfied  bondholders  of  the 
Northwestern  is  made  most  clear  when  we  consider  the 
revelations  that  would  have  been  made  by  the  bond- 
holders' suits.  Those  suits  w^ould  have  disclosed  in- 
stantly the  financial  weakness  of  both  the  Standard  and 
the  Santa  Cruz,  and  that  their  managers  had  endeav- 
ored to  bolster  up  both  companies  by  illegally  diverting 
to  their  assistance  moneys  and  property  of  another  com- 
pany of  which  they  had  control.  Neither  company 
could  have  endured  such  disclosures  to  the  banking  and 
business  community. 

There  is  a  good  deal  of  talk  in  this  case  about  the 
pressure  exercised  on  Dingee  to  make  him  take  up  the 
bonds.  Now,  as  a  matter  of  fact,  the  bondholders  did 
not  seek  to  put  any  pressure  on  Dingee.  They  did  not 
threaten  him  with  either  civil  or  criminal  prosecution. 
Except  for  the  incident  of  Howard  sending  him  Evans' 
letter  of  March  4,  1908,  the  matter  of  his  civil  or  crim- 
inal responsibility  was  not  mentioned  to  him,  nor  were 
the  disclosures  of  the  Wenzelburger  report  discussed 
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with  him.  (Tr.,  pp.  124,  560.)  The  bondholders 
merely  sent  Howard  to  see  Dingee  to  ask  what  he  pro- 
posed to  do.  But  supose  the  bondholders  had  gone  very 
much  further — suppose  they  had  gone  to  Mr.  Dingee 
and  said  to  him,  ''See  here,  you  have  taken  our  money 
which  we  invested  in  the  Northwestern  securities  and 
diverted  it  to  the  needs  of  your  two  California  com- 
panies. Now  you  make  a  satisfactory  settlement  with 
us.  You  have  one  of  those  companies  relieve  us  of  our 
Northwestern  investments  or  we  will  immediately  com- 
mence legal  proceedings  against  them  and  you  to  re- 
cover the  diverted  moneys" — would  there  have  been 
anything  wrong  in  such  a  demand?  The  bondholders 
had  a  perfect  right  to  commence  legal  proceedings  and, 
as  a  condition  of  giving  up  this  right,  they  had  the  right 
to  demand  of  a  company  which  had  benefited  by  the 
diversion  of  their  moneys  that  it  relieve  them  of  their 
investment.  If  the  demand  would  not  have  been  wrong, 
there  would  have  been  nothing  wrong  in  their  accept- 
ing a  compliance  with  their  demand.  Now  in  this  case 
no  demand  was  made  and  there  was  no  threat  or  attempt 
at  pressure,  but  the  fact  that,  if  the  Northwestern  bond- 
holders had  threatened  Mr.  Dingee  with  suit  against 
him  and  his  companions  it  would  not  have  been  wrong, 
emphasizes  strongly  the  propriety  and  legality  of  the 
settlement  that  was  actually  made. 

In  this  connection  we  would  speak  of  the  contention 
so  frequently  advanced,  that  because  the  sales  agency 
contracts   were   exclusive   and   the   cement  companies 
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marketed  all  their  product  through  Howard's  company 
and  received  payments  therefor  through  the  same  chan- 
nel, Dingee  and  his  companies  were  subject  to  pressure 
by  Howard  through  their  fear  of  his  cutting  off  their 
funds.  But  if  Howard's  company  at  any  time  had  re- 
fused wrongfully  to  account  and  to  pay  to  the  cement 
companies  what  was  due  them  they  could  have  imme- 
diately terminated  the  agency.  Furthermore,  and  more 
important,  it  appears  both  by  Mr.  Howard's  testimony 
and  Mr.  Young's  that  there  was  never  any  attempt  to 
shut  off  funds  from  the  cement  companies,  or  by  this 
means  to  bring  pressure  to  bear  upon  them.  On  the  con- 
trary, the  evidence  is  that  the  Western  Fuel  Company 
and  the  Western  Building  Material  Company  made 
their  payments  with  the  utmost  promptness,  much  to  the 
advantage  of  the  cement  companies.  The  only  instance 
in  which  the  agency  company  held  back  money  was  that 
arising  out  of  the  failure  of  the  Standard  and  the  Santa 
Cruz  to  attend  to  the  bills  of  the  Western  Building 
Material  Company  for  deficient  cement  and  returned 
bags.  The  dispute  about  this  was  settled  at  the  end  of 
February,  1908,  and  from  that  time  on,  and  during  the 
very  time  of  the  transaction  in  question  here,  Howard's 
company  made  its  payments  with  the  utmost  prompt- 
ness. Mr.  Young  himself  admits  this.  (Tr.  pp.  729, 
730.)  There  was  accordingly  no  pressure  exercised 
upon  Mr.  Dingee  in  this  respect. 

It  may  be  well  at  this  point  to  speak  of  the  matter 
of  the  drafts  or  bills  which  were  drawn  by  the  cement 
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companies  on  the  Western  Building  Material  Company 
and  accepted  by  the  latter.  By  the  sales  contracts  the 
Western  Building  Material  Company  was  required 
on  the  14th  and  28th  of  each  month  to  pay  for  all 
cement  delivered  during  the  preceding  month,  one- 
half  being  payable  on  each  date.  During  the  year 
1908  the  Western  Building  Material  Company  per- 
mitted the  cement  companies  to  draw  upon  it  against 
deliveries  in  advance  of  the  day  of  payment,  and  it 
would  accept  these  drafts,  agreeing  to  pay  them  on  the 
contract  day  of  payment.  In  this  manner  the  Western 
Building  Material  Company  lent  its  credit  to  the 
cement  companies  for  the  period  between  the  times  of 
delivery  and  the  times  of  payment  according  to  the  con- 
tract. There  were  a  large  number  of  these  drafts  and 
a  list  of  them  is  in  evidence.  (Tr.,  pp.  340,  341.)  The 
first  of  them  is  dated  only  a  day  or  so  after  the  interview 
between  Howard  and  Dingee  in  which  the  purchase 
of  the  Northwestern  bonds  and  stocks  was  arranged. 
From  this  coincidence  of  dates  counsel  has  endeavored 
to  make  out  that  it  was  understood  between  Howard 
and  Dingee  that  Howard  would  grant  these  acceptances 
if  Dingee  would  take  care  of  the  Northwestern  bond- 
holders. Howard  denies  positively  that  there  was  any 
connection  between  the  purchase  of  the  stocks  and 
bonds  by  the  Standard  and  the  acceptance  of  the  drafts 
by  the  Western  Building  Material  Company.  (Tr., 
pp.  961,  963.)  Why  counsel  wish  to  make  out  a  con- 
nection we  cannot  see.    We  wish  there  were  one.     If 
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there  were,  there  would  be  still  another  perfectly  proper 
and  valid  consideration  for  the  purchase.  The  Western 
Building  Material  Company  was  under  no  obligation 
to  give  these  acceptances  and  to  lend  its  credit.  Its 
doing  so  was  of  the  very  greatest  advantage  to  the 
cement  companies.  As  Mr.  Young  testified  (Tr.,  pp. 
729,  730),  it  was  the  credit  of  the  Western  Building 
Material  Company  extended  in  this  manner  that  kept 
the  cement  companies  going  for  months.  The  cement 
companies  could  afford  to  pay,  and  to  pay  heavily,  for 
the  extension  of  that  credit.  If  the  Western  Building 
Material  Company  had  chosen  to  exact  as  the  condi- 
tion and  consideration  for  its  extending  its  credit  that 
the  Standard  should  purchase  the  Northwestern  stocks 
and  bonds,  this  in  itself  would  have  constituted  a  valid 
and  sufficient  reason  and  consideration  for  the  purchase. 
We  believe  that  we  have  now  covered  all  the  essen- 
tial facts  bearing,  or  claimed  to  bear,  on  the  question 
of  fraud  and  conspiracy  and  counsels'  contention  re- 
garding them.  We  submit  that  there  is  no  ground 
whatever  for  a  finding  that  there  was  fraud.  Fraud  is 
not  lightly  to  be  found.  There  must  be  evidence,  and 
convincing  evidence,  to  overcome  the  presumption  of 
honesty  and  good  faith  to  which  every  man  is  entitled. 
It  is  true  that  fraud  can  usually,  or  at  least  frequently, 
be  shown  only  by  way  of  inference  from  the  facts 
directly  appearing  in  evidence,  but  these  inferences 
must  flow  naturally  and  strongly  and  convincingly  from 
the  evidenciary  facts.    In  this  case  it  is  only  by  the  most 
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strained  inferences,  by  disregarding  the  natural  deduc- 
tions and  probabilities,  and  by  presuming  men  to  be 
dishonest  instead  of  honest,  that  it  is  possible  to  find  any 
evidence  whatever  of  fraud  or  conspiracy  or  wrong- 
doing on  the  part  of  Howard,  Evans,  Smith,  or  Spen- 
cer. 

IV. 

The  defense  of  want  of  consideration. 

Little  need  be  said  as  to  this  defense.  It  is  apparent 
that  it  does  not  exist.  In  order  that  the  defense  of  want 
of  consideration  exist  it  is  not  sufficient  that  it  appear 
that  the  consideration  was  inadequate,  or  even  grossly 
inadequate,  but  it  must  appear  that  there  was  no  con- 
sideration at  all.  Now  in  this  case  it  is  perfectly  evi- 
dent that  there  was  a  consideration  for  the  notes  sued 
upon,  viz:  the  stocks  and  bonds  of  the  Northwestern 
Company.  Whether  that  consideration  was  adequate 
or  inadequate  is  another  question,  but  its  existence  puts 
an  end  at  once  to  any  claim  that  there  was  no  consid- 
eration for  the  notes. 

We  would  not  be  understood  as  saying  that  inade- 
quacy of  consideration,  if  it  had  existed,  was  not  a  fac- 
tor to  be  considered.  The  point  is  that  if  it  had  existed 
it  was  not  in  and  of  itself  a  defense,  but  it  was  material 
only  as  a  factor  in  determining  whether  or  not  there  was 
fraud.  Even  if  the  consideration  had  been  inadequate 
and  yet  it  appeared  that  there  was  no  fraud,  there  was 
no  defense.     The  mere  fact  that  the  purchase  of  the 
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Northwestern  stocks  and  bonds  may  have  turned  out 
to  be  unfortunate  is  not  in  and  of  itself  a  ground  for 
rescinding  the  purchase.  We  cannot  help  adding  at 
this  point  that  if  that  purchase  has  turned  out  to  be 
unfortunate  it  is  not  due  to  the  purchase  having  been 
a  bad  one  at  the  time,  but  to  the  Standard  Company 
and  its  officers  failing  to  go  ahead  with  the  northern 
project  which  had  been  conceived  and  started  in  the 
Standard's  interest.  But  however  this  may  be,  the 
present  point  is  that  the  notes  in  suit  were  supported 
by  a  consideration  and  accordingly  are  valid  instru- 
ments, unless  there  exists  some  further  defense  such  as 
that  of  fraud  or  want  of  authorization.  The  defense 
of  want  of  consideration  does  not  exist.  The  principles 
involved  in  the  discussion  of  this  point  are  elementary 
and  we  feel  that  we  need  cite  no  authorities  to  support 
them. 

V. 

The  defense  of  want  of  authorization  for  the 
execution  of  the  notes. 

This  defense  is  based  upon  the  fact  that  the  meeting 
of  the  Board  of  Directors  which  authorized  the  execu- 
tion of  the  notes  in  suit  was  attended  only  by  a  bare 
quorum  of  three,  of  whom  Mr.  Dingee  was  one.  It  is 
said  that  Mr.  Dingee  had  such  a  personal  interest  in 
the  transaction  as  to  disqualify  him  from  voting  and 
that,  therefore,  there  was  no  valid  resolution  passed. 
The  answer  to  this  is  twofold: 
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(a)  The  Plaintiff  in  Error  is  estopped  from  mak- 
ing this  defense  by  the  certificate  of  its  secretary,  ac- 
cepted and  acted  upon  by  the  bondholders. 

One  of  the  requirements  of  the  bondholders,  notably 
of  Mr.  Evans,  as  a  condition  to  the  sale  of  their  stocks 
and  bonds  to  the  Standard  in  return  for  the  latter's 
notes,  was  that  the  transaction  be  properly  authorized 
by  the  Standard's  Board  of  Directors,  and  it  was  defin- 
itely understood  that  this  would  be  done.  (Tr.,  p.  189; 
letter  of  Howard  to  Dingee  of  March  27,  1908,  p.  879 
of  Transcript.)  For  the  purpose  of  assuring  the  bond- 
holders that  it  actually  had  been  done  and  that  the 
transaction  was  fully  authorized  on  the  part  of  the 
Standard  Coporation,  there  was  delivered  to  Mr.  Nor- 
cross,  at  the  time  he  turned  over  the  stocks  and  bonds 
of  the  Northwestern  and  received  the  Standard's  notes, 
a  certificate  of  the  secretary  of  the  Standard,  under  its 
seal,  to  the  effect  that  a  resolution,  which  by  its  terms 
fully  authorized  the  transaction,  had  been  unanimously 
adopted  by  a  majority  of  the  corporation's  Board  of 
Directors  at  a  meeting  duly  called  and  held.  This  cer- 
tificate was  accepted  by  Mr.  Norcross  for  and  on  behalf 
of  the  bondholders  as  an  assurance  that  a  resolution 
had  been  actually  and  properly  passed.  Neither  Mr. 
Norcross  nor  any  of  the  bondholders  knew  personally 
that  any  meeting  of  the  directors  had  ever  been  held  or 
that  any  resolution  of  any  sort  had  been  passed  at  such 
meeting,  but  they  were  not  obligated  to  inform  them- 
selves personally  about  these  matters.    They  had  a  right 


64 

to  rely  upon  the  formal  certificate  of  the  secretary  of 
the  corporation  under  its  seal  that  there  was  such  a 
valid  resolution.  It  would  make  no  difference  if  there 
had  never  been  any  meeting  of  the  Board  of  Directors 
at  all.  The  corporation  would  be  estopped  from  show- 
ing that  fact. 

Hawley  v.  Gray  Bros.,  io6  Cal.  337; 

Baird  v.  Bank  of  IVashington,   11    Sergeant  & 
Rawles,  41 1,  415. 

(b)  Dingee  had  no  such  interest  in  the  transaction 
as  to  disqualify  him  from  voting  as  a  director  of  the 
Standard  Corporation. 

The  rule  that  any  transaction  between  a  corporation 
and  a  director  or  other  officer,  which  is  effected  on  be- 
half of  the  corporation  through  the  instrumentality  or 
by  the  vote  of  such  director  or  officer,  may  be  avoided 
at  the  option  of  the  corporation  for  that  reason  alone, 
regardless  of  the  fairness  or  unfairness  of  the  transac- 
tion, is  based  upon  the  general  principle  of  public 
policy  that  a  trustee  cannot  in  his  trust  capacity  deal 
with  himself  and  that  if  he  endeavors  to  do  so  the  trans- 
action may  be  avoided  by  the  cestui  que  trust  as  of 
course.  The  most  casual  examination  of  the  authori- 
ties holding  such  transactions  voidable  will  reveal  this 
to  be  the  ground  upon  which  they  are  put.  See,  for 
instance. 

Pacific  Vinegar  Works  v.  Smith,  145  Cal.  352, 
360  to  362. 
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The  rule  is  accordingly  confined  to  those  cases  which 
present  the  feature  of  a  trustee  attempting  to  deal  with 
himself,  that  is,  so  far  as  corporate  transactions  are  con- 
cerned it  is  confined  to  transactions  in  which  the 
director  or  officer  is  actually  an  adverse  party.  It  has 
no  application  to  those  cases  in  which  the  transaction 
is  between  a  corporation  and  a  third  party,  but  is  ef- 
fected through  the  vote  or  instrumentality  of  a  director 
or  officer  who  has  some  personal  or  special  interest  or 
motive  for  having  the  transaction  arranged. 

We  must  not  be  understood  as  saying  that  such  per- 
sonal or  special  interest  or  motive  on  the  part  of  the 
director  or  officer  may  not  avoid  the  transaction.  It 
may  well  do  so.  The  point  is  that  it  will  not  do  so  un- 
less the  transaction  was  unfair.  In  other  words,  the 
question  in  such  cases  is  one  of  actual  fraud. 

Herbert  Kraft  Co.  v.  Bryan,  140  Cal.  73,  79; 
Sacramento  Bank  v.  Copsey,  133  Cal.  659. 

Now,  in  this  case  the  transaction  was  not  between  the 
Standard  and  Dingee,  but  between  the  Standard  and 
third  persons,  and,  accordingly,  unless  there  was  actual 
fraud,  the  transaction  could  not  be  avoided  merely  by 
reason  of  some  motive  or  interest  on  the  part  of  Dingee. 
We  do  not  desire  to  discuss  further  the  question  of  such 
actual  fraud.  We  believe  the  charge  of  conspiracy  and 
fraud  against  Mr.  Howard,  Mr.  Spencer,  Mr.  Evans 
and  Mr.  Smith  to  be  simply  preposterous. 

It  may  not  be  amiss,  however,  to  say  something  on 
the  subject  of  Mr.  Dingee's  action  in  voting  for  and 
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putting  through  the  purchase  of  the  Northwestern 
bonds  and  stocks.  The  record  discloses  acts  on  the  part 
of  Mr.  Dingee  which,  to  put  it  very  mildly,  are  hardly 
consistent  with  any  great  degree  of  scrupulousness.  But 
in  this  particular  transaction  we  believe  he  was  acting 
simply  for  the  best  interests  of  the  two  local  cement 
companies  which  he  controlled  and  that  he  is  not  sub- 
ject to  just  criticism.  In  fact  it  was  just  as  much  to  the 
Standard  Corporation's  interest  that  the  Northwestern 
bondholders  be  settled  with  as  it  was  to  Dingee's  per- 
sonal interest.  As  we  have  said,  it  was  vital  to  the 
Standard  to  have  such  settlement.  If  it  were  not  made 
both  the  Santa  Cruz  and  the  Standard  were  certain  to 
be  sued  for  the  Northwestern  moneys  which  had  been 
practically  stolen  to  help  those  two  corporations  out, 
and  such  a  suit,  and  the  disclosures  which  it  would 
necessarily  involve,  would  mean  bankruptcy  for  both 
companies. 

Under  these  circumstances  we  do  not  believe  the 
transaction  was  affected  by  the  alleged  personal  interest 
of  Mr.  Dingee.  That  interest,  in  fact,  was  very  slight. 
The  wrongs  which  he  committed  upon  the  Northwest- 
ern were  done  on  behalf  of  the  Standard  and  the  Santa 
Cruz.  No  threat  of  proceedings  against  him,  either 
civil  or  criminal,  had  been  made  to  him.  Absolutely 
the  only  intimation  to  him  of  such  a  thing  was  in  the 
letter  of  Evans  to  Howard  of  March  4,  1908,  which 
Howard  apparently  sent  to  Dingee,  and  to  which  we 
have  already  referred.    The  statement  in  that  letter  was 
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simply  to  the  effect  that  Dingee  was  criminally  liable 
according  to  the  laws  of  British  Columbia,  and  it  cer- 
tainly cannot  be  considered  that  such  a  statement,  par- 
ticularly when  not  made  directly  to  Dingee  but  in  a  pri- 
vate letter  to  a  third  person,  gave  Dingee  such  a  per- 
sonal interest  as  to  invalidate  the  subsequent  purchase 
by  the  Standard.  We  all  know  how  slight  is  the  danger 
of  criminal  prosecution  in  such  cases  in  this  country. 
Mr.  Dingee  must  have  known  this  also.  He  was  too 
old  and  experienced  a  bird  to  be  seriously  alarmed  by  a 
statement  of  the  almost  casual  character  of  that  of  Mr. 
Evans.  He  undoubtedly  did  not  like  the  statement,  but 
that  he  really  feared  a  criminal  prosecution  is  not  to  be 
believed.  The  utmost  that  he  could  have  really  feared 
was  that  the  Northwestern  bondholders  would  pursue 
their  civil  remedies,  as  they  had  a  perfect  right  to  do, 
and  show  up  the  financial  condition  of  his  cement  com- 
panies and  involve  them  in  the  difficulties  that  were 
certain  to  ensue  upon  such  a  disclosure.  The  thing  that 
really  impelled  Dingee  was  the  protection  of  those  com- 
panies, of  which  the  defendant  was  one.  We  submit 
that  the  purchase  of  the  Northwestern  bonds  and  stocks 
by  the  Standard  was  in  fact  for  the  best  interests  of  that 
company  and  was  not  aflfected  in  any  way  by  any  per- 
sonal fear  or  interest  on  the  part  of  Mr.  Dingee. 

We  will  not  discuss  this  matter  further  than  to  repeat 
what  we  have  already  said,  that  Howard  and  the  bond- 
holders made  no  attempt  of  any  sort  to  bring  any  pres- 
sure to  bear  upon  Dingee.    The  diversion  of  the  North- 
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western  moneys  was  not  discussed  with  him.  (Tr.,  pp. 
560,  565,  566,  962.)  In  fact  there  had  never  been  any 
discussion  with  him  as  to  what  he  would  do  about  the 
Northwestern  matter.  (Tr.,  pp.  962,  963.)  The  bond- 
holders had  no  plan  of  action  when  they  sent  Mr.  How- 
ard to  Mr.  Dingee.  He  was  simply  to  learn  what  Din- 
gee  would  do.  Dingee  was  not  moved  by  any  agree- 
ment or  understanding  that  he  or  Bachman  was  to  be 
absolved  from  responsibility.  His  responsibility  was 
never  discussed  and  no  proposition  of  any  sort  was  made 
to  him  by  the  bondholders.  It  was  he  that  made  a  pro- 
position to  them,  not  they  to  him.  They  simply  went 
to  him  through  Howard  and  asked  him  what  he  pro- 
posed to  do  about  the  Northwestern  plant,  and  he  said 
he  intended  to  go  on  with  it,  but  not  immediately,  be- 
cause of  hard  times,  but  that  if  Howard's  friends  were 
uneasy  the  Standard  would  buy  their  holdings.  The 
bondholders  accepted  this  offer,  which  was  Dingee's 
proposition  and  not  theirs.  Nothing  further  or  differ- 
ent was  ever  considered  between  them.  (Tr.,  pp.  966, 
968,  977,  978.)  Certainly  such  a  transaction  was  per- 
fectly upright  and  legal. 
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VI. 

The  effect  of  the  failure  of  the  Standard  Cor- 
poration TO  RETURN,  OR  OFFER  TO  RETURN,  BONDS 
AND  STOCKS  OF  THE  NORTHWESTERN  COMPANY 
RECEIVED  IN  RETURN  FOR  THE  NOTES. 

The  effect  of  the  failure  of  the  Standard  Corpora- 
tion to  return,  or  to  offer  to  return,  the  consideration 
which  it  received  for  the  issuance  of  its  notes  is  that  it 
does  not  now  make  a  particle  of  difference  whether 
those  notes  were  originally  valid  or  invalid.  It  is  too 
late  for  the  Plaintiff  in  Error  to  deny  responsibility 
upon  them.  It  received  the  stocks  and  bonds  which 
were  the  consideration  for  the  notes  at  the  time  the  lat- 
ter were  executed,  that  is,  in  May,  1908.  The  transac- 
tion, whether  duly  authorized  or  not,  or  whether  fraud- 
ulent or  not,  was  spread  at  large  on  the  minutes  of  the 
corporation.  This  was  notice  to  the  corporation  of  the 
transaction.  Furthermore,  Mr.  Young,  the  secretary 
of  the  defendant,  who  is  not  claimed  to  have  been  a 
party  to  the  alleged  fraud,  knew  of  the  transaction  from 
the  beginning,  and  in  November  or  December,  1908, 
after  there  had  been  a  complete  change  in  the  Stand- 
ard's management,  called  the  attention  of  the  new  man- 
agement to  the  existence  of  the  notes  and  to  the  tran- 
saction in  connection  with  which  they  were  issued. 
(Tr.,  pp.  752,  753.)  Later,  between  that  time  and  May, 
1908,  he  discussed  the  matter  with  other  officers  of  the 
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company.  (T.,  pp.  937,  938.)  This  new  management 
has  continued  to  the  present  time  and  has  not  only  not 
been  subject  to  the  dictation  of  Mr.  Dingee,  but,  as  may 
fairly  be  inferred  from  the  record,  has  been  positively 
hostile  to  him.  Nevertheless,  from  the  day  on  which 
the  new  management  was  informed  of  the  transaction 
down  to  this,  a  period  of  four  years,  during  which  the 
securities  given  in  consideration  for  the  notes  have  been 
steadily  deteriorating,  nothing  whatever  has  been  done 
by  the  Plaintiff  in  Error  to  return,  or  to  offer  to  return, 
or  even  to  put  itself  in  a  position  where  it  could  return, 
those  securities.  This  is  a  complete  ratification  of  the 
transaction  by  acquiescence  and  estoppel  both.  This  is 
not  open  to  serious  dispute.  The  code  section  is  suf- 
ficient to  settle  it. 

Section  1691  of  the  Civil  Code  reads: 

"Sec.  1 69 1.  Rescission,  when  not  effected  by  con- 
sent, can  be  accomplished  only  by  the  use,  on  the  part 
of  the  party  rescinding,  of  reasonable  diligence  to  com- 
ply with  the  following  rules : 

"i.  He  must  rescind  promptly,  upon  discovering 
the  facts  which  entitle  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence,  or  disability,  and  is 
aware  of  his  right  to  rescind;  and, 

"2.  He  must  restore  to  the  other  party  everything 
of  value  which  he  has  received  from  him  under  the  con- 
tract; or  must  offer  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise,  unless  the  latter  Is 
unable  or  positively  refuses  to  do  so." 

The  question  is  likewise  fully  settled  by  the  authori- 
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ties.  Thus,  for  an  instance  in  which  it  was  held  that 
the  defense  of  fraud  was  not  available  in  an  action  upon 
a  promissory  note  where  the  maker  of  the  note  had 
failed  to  return  promptly  the  consideration  for  the  note 
(some  mining  stocks),  see 

Giiford  V.  Carvill,  29  Cal.  589,  592. 

To  the  same  effect  see  also: 

Hernan  v.  Haffenegger^  54  Cal.  161 ; 

Gamble  v.   Tripp,  99  Cal.  223; 

Martin  v.  Burns  Wine  Company,  99  Cal.  355; 

Kelly  V.  Oivens,  120  Cal.  502; 

Westerfeld  v.  N,  Y.  Life  Ins.  Co.,  129  Cal.  68; 

McGue  V.  Rommel,  148  Cal.  539. 

For  an  instance  where  the  defense  of  ultra  vires  was 
not  permitted  to  a  corporation  when  it  had  failed  to  re- 
turn the  consideration  which  it  received  through  the 
transaction,  which  it  now^  claimed  to  be  beyond  its 
power,  see: 

Main  V.  Casserly,  67  Cal.  127; 
Laurence  v.  Johnson,  131  Cal.   175. 

For  an  instance  in  which  a  corporation  was  held 
upon  its  promissory  notes,  although  it  appeared  that 
they  had  been  issued  both  without  the  necessary  author- 
ization of  its  board  of  directors  and  by  an  officer  who 
was  personally  interested  in  and  benefited  by  their  issu- 
ance, see: 

Phillips  V.  Sanger  Lumber  Co.,  130  Cal.  431. 
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See  also: 

Barr  v.  A^.  Y.,  etc.,  R.  R.  Co.,  125  N.  Y.  263 ; 
White  V.  Latham,  143  U.  S.  567; 
Twin  Lick  Oil  Co.  v.  Maybury,  91  U.  S.  £587; 
Gribble  v.  Columbus  Brewing  Co.,  100  Cal.  67; 
Buena  Vista  etc.  Co.,  v.  Tuohy,  107  Cal.  243. 

The  reply  of  counsel  for  Plaintiff  in  Error  to  these 
authorities  and  the  rule  enunciated  by  them  seems  to  be: 

First,  that  the  Standard  never  received  the  North- 
western stocks  and  bonds  which  were  the  consideration 
for  the  notes; 

Second,  that  if  the  Standard  did  receive  the  stocks 
and  bonds,  it  subsequently  turned  them  over  to  the 
Northwestern  and  that  there  is  an  exception  to  the  gen- 
eral rule  requiring  the  return  of  the  consideration  be- 
fore there  can  be  a  rescission,  to  the  effect  that  when 
the  defrauded  party  has  parted  with  or  lost  the  consid- 
eration, he  is  relieved  from  the  necessity  of  returning  it. 

Third,  that  the  Northwestern  stocks  and  bonds  were 
valueless  and  therefore  need  not  be  returned. 

V/e  will  take  these  points  up  in  order: 

First:  The  Standard  did  receive  the  stocks  and  bonds 
of  the  Northwestern  which  were  the  consideration  for 
the  notes  in  suit; 

That  the  stocks  and  bonds  of  the  Northwestern  were 
actually  delivered  to  the  Standard  does  not  admit  of 
dispute.  They  were  delivered  in  accordance  with  a 
letter  by  Mr.  Norcross  to  the  Standard  Corporation 
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script, and  Young's  account,  pp.  734  and  735.)  The 
stock  certificates  were  not  endorsed  in  blank  but  were 
endorsed  to  the  order  of  the  Standard,  and  later  when 
the  stock  was  transferred  into  the  name  of  Mr.  Young, 
Secretary,  the  certificates  were  indorsed  by  the  Stand- 
ard. (Tr.,  pp.  711-715.)  The  Standard  likewise  gave 
Mr.  Norcross  a  receipt  in  its  name  for  the  stocks  and 
bonds.     (Tr.,  p.  745.) 

The  contention  of  counsel  is  that  nevertheless  the 
Standard  did  not  actually  receive  the  stocks  and  bonds 
because,  as  a  part  of  the  alleged  fraudulent  scheme,  it 
was  understood  between  Dingee  and  the  bondholders 
that  the  stocks  and  bonds  were  really  to  go  to  the  North- 
western and  not  to  the  Standard,  and  that,  pursuant  to 
this  understanding,  they  were  immediately  transferred 
into  the  treasury  of  the  Northwestern. 

The  point  of  the  matter  is  that,  regardless  of  whether 
or  not  the  sale  to  the  Standard  was  accomplished  by 
fraud  or  other  wrongful  means,  there  is  not  one  particle 
of  evidence  to  justify  the  statement  that  there  was  any 
understanding  that  the  stocks  and  bonds  were  to  go  to 
the  Northwestern  and  not  to  the  Standard.  No  one  tes- 
tifies to  any  such  understanding  and  there  is  nothing 
from  w^hich  it  can  be  inferred.  On  the  contrary,  it  is 
positively  denied  by  all  the  parties  to  the  transaction, 
it  is  inherently  improbable,  and  the  accompanying  cir- 
cumstances point  not  only  to  a  contrary  conclusion,  but 
to  the  fact  that  the  stocks  and  bonds  never  were  turned 
over  to  the  Northwestern. 
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Evans,  Howard  and  Smith  all  testify  that  they  had 
no  understanding  as  to  what  disposition  would  be  made 
of  the  stocks  and  bonds  after  their  delivery  to  the  Stand- 
ard and  that  they  did  not  even  know  until  the  trial  that 
it  was  claimed  that  the  Standard  had  turned  them  over 
to  the  Northwestern.     (Tr.,  pp.  964-966,  968,  977,  978.) 

The  thing  is  inherently  improbable  because  Howard 
and  the  bondholders  had  absolutely  no  further  interest 
in  the  Northwestern  or  in  what  disposition  was  made 
of  the  stocks  and  bonds,  and  there  was  no  occasion  for 
any  such  understanding. 

The  accompanying  facts  are: 

(a)  In  November,  1908,  when  Mr.  Young  was  list- 
ing these  notes  as  liabilities  of  the  Standard,  he  put  them 
down  as  given  for  the  ''purchase"  of  the  Northwestern 
bonds  and  stocks  without  any  qualification  or  explana- 
tion. (Tr.,  p.  930.)  He  would  have  been  extremely 
unlikely  to  have  done  this  if  he  had  conceived  that  the 
purchase  had  not  been  in  fact  for  the  Standard. 

(b)  No  entry  was  made  in  the  books  of  the  North- 
western to  show  the  cancellation  of  the  bonds  or  stocks. 
Young  testifies  that,  in  the  way  in  which  the  capital 
account  of  the  Northwestern  was  kept,  no  entry  would 
have  been  made  in  any  case  as  to  the  stock.  (Tr.,  pp. 
939,  940,  941.)  But  this  is  not  true  as  to  the  bond  ac- 
count. As  to  it  an  entry  would  in  ordinary  course,  ac- 
cording to  the  manner  in  which  the  company's  books 
were  kept,  have  been  made  of  the  surrender  of  any  out- 
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standing  bonds,  and  there  is  no  such  entry.  (Tr.,  pp. 
940,  941.)  If  the  stocks  and  bonds  were  really  sur- 
rendered to  the  Northwestern,  then  the  books  of  that 
company  do  not  truly  show  the  condition  of  that  com- 
pany as  to  either  its  stocks  or  bonds. 

(c)  There  is  no  charge  or  claim  made  by  the 
Standard  against  the  Northwestern  on  account  of  the 
transaction,  and  yet  if  the  Standard  had  given  its  notes 
to  make  a  purchase  not  on  its  own  behalf,  but  on  behalf 
of  the  Northwestern,  an  entry  of  a  charge  against  the 
Northwestern  for  the  liability  thus  assumed  for  it  would 
certainly  have  been  made.  Later,  when  the  matter  of 
waiving  the  statute  of  limitations  as  between  the  com- 
panies came  up,  the  Standard  and  Santa  Cruz  waived 
the  statute  as  to  claims  against  them  by  the  Northwest- 
ern, but  the  Northwestern  made  no  waiver  as  to  claims 
against  it  by  the  Standard,  for  the  very  apparent  reason 
that  it  was  not  conceived  that  any  claim  existed.  (Tr., 
p.  948.)  Yet  if  defendants'  counsels'  theory  is  correct 
such  a  claim  must  have  existed.  It  is  to  be  noted  that 
this  matter  of  waiving  the  statute  of  limitations  came 
up  after  the  new  management  was  in  charge  of  the 
cement  companies  and  was  informed  as  to  this  transac- 
tion. 

Finally  we  would  call  attention  to  the  fact  that  Mr. 
Young,  the  Secretary  of  the  Standard,  has  all  along 
had  and  now  has  possession  of  the  bonds,  (Tr.,  pp. 
747,  748,  943),  and  that  he  had  possession  of  the  stock 
at  the  time  he  first  called  the  attention  of  the  new  man- 
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agement  of  the  Standard  to  the  fact  of  these  notes  being 
out.  It  was,  therefore,  possible  at  that  time  for  the 
Standard  to  return  both  the  stocks  and  the  bonds,  and 
it  was  incumbent  upon  it  to  act  promptly  if  it  desired 
to  disaffirm  the  notes.  Furthermore,  it  has  all  along 
been  possible  for  the  Standard  to  return  the  bonds,  if 
not  the  stocks,  and  it  has  never  done  so,  or  offered  to  do 
so."  It  certainly  cannot  disaffirm  the  notes  without  re- 
turning  as  much  of  the  consideration  as  it  is  within  its 
power  to  return. 

In  this  connection  we  would  ask  the  court  to  consider 
what  action  should  have  been  taken  by  the  Plaintiff  in 
Error  if  it  w^as  to  disaffirm  the  transaction  promptly, 
as  it  was  its  duty  to  do  if  it  would  disaffirm  at  all.  Cer- 
tainly it  was  its  duty  promptly  to  put  itself  in  a  position 
where  it  could,  as  far  as  possible,  return  the  considera- 
tion which  the  bondholders  had  given.  It  was  its  duty 
to  demand  of  Mr.  Young,  who  had  the  custody  of  both 
the  stocks  and  bonds  for  months  after  the  new  manage- 
ment of  the  Standard  knew  of  the  existence  of  the  notes 
and  why  they  had  been  given,  to  join  with  the  Standard 
in  returning  them  to  the  bondholders  and  in  disaffirm- 
ing the  purchase.  No  such  demand  has  ever  been  made 
and  in  fact  no  attempt  of  any  sort  has  been  made  to 
return  to  the  bondholders  the  securities  w^hich  they 
turned  over  in  consideration  for  the  defendant's  notes. 
(Tr.,  pp.  751,  943.)  Can  there  be  any  doubt  but  that  if 
such  a  demand  had  been  made  Mr.  Young  would  have 
complied  w^ith  it  and  joined  in  a  tender  of  the  North- 
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western  stocks  and  bonds  to  their  former  owners?  (See 
his  testimony  on  pp.  943  and  955  of  Transcript.) 

Assuming  that  the  Northwestern  was  a  wholly  inde- 
pendent concern,  can  there  be  any  doubt  but  that  if  a 
demand  had  been  made  upon  it  that  it  join  in  a  tender 
back  of  the  stocks  and  bonds,  it  would  have  done  so? 
If  the  theory  of  defendants'  counsel  be  correct,  the 
Northwestern  got  the  stocks  and  bonds  through  a  fraud 
upon  the  Standard,  and  it  would  either  have  to  protect 
the  Standard  against  the  latter's  liabilitiy  on  its  notes 
or  join  with  it  in  disaffirming  the  whole  transaction.  As 
between  the  alternatives  of  paying  the  notes,  aggregat- 
ing $90,000,  or  joining  in  a  disaffirmance  of  the  tran- 
saction, the  Northwestern  would  certainly  have  chosen 
the  latter  course. 

But  suppose  the  Northwestern  had  simply  refused  to 
do  anything,  and  Mr.  Young  and  it  had  maintained  that 
it  owned  the  stocks  and  bonds,  what  was  the  course 
which  the  Standard  should  have  pursued,  if  it  were  to 
fulfill  the  legal  obligation  resting  upon  it  to  disaffirm 
the  transaction  promptly  upon  discovering  the  fraud? 
The  course  is  clear.  The  Standard  should  have  im- 
mediately brought  suit  against  both  the  bondholders 
and  the  Northwestern  to  disaffirm  the  whole  transac- 
tion and  through  the  process  of  the  court  to  compel  the 
cancellation  of  the  notes  and  the  return  of  the  North- 
western stocks  and  bonds  which  that  company  had  re- 
ceived without  a  dollar  of  consideration  moving  from 
it.    If  the  facts  were  as  defendants'  counsel  claim  thev 
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were,  such  a  suit  could  have  been  maintained,  and  it  was 
the  duty  of  the  Standard  to  bring  it,  and  to  bring  it 
promptly,  and  thus  disaffirm  its  liability  on  the  notes. 
It  has  never  done  this,  or  done  anything  else  looking  to 
a  disaffirmance  and  rescission  of  the  transaction.  Not 
having  done  so,  it  cannot  now  escape  liability  on  the 
notes. 

Second:  It  is  not  true,  as  counsel  claim,  that  there  is 
an  exception  to  the  rule  requiring  a  return  of  the  con- 
sideration as.a  condition  of  the  disaffirmance  of  liability, 
to  the  effect  that,  if  the  party  entitled  originally  to  dis- 
affirm has  parted  with  or  lost  the  consideration,  he  can 
still  disaffirm.  The  rule  is  that  in  such  a  case  the  right 
to  disaffirm  is  lost  and  the  injured  party  must  rely  solely 
upon  an  action  for  damages  for  the  fraud  or  other 
wrong  perpetrated  upon  him.  We  do  not  believe  that 
the  stocks  and  bonds  in  this  case  were  in  fact  ever 
turned  over  to  the  Northwestern.  If  they  were,  they 
w^ere  turned  over  by  the  Standard  itself  without  the 
knowledge  or  connivance  in  any  way  of  the  former 
bondholders.  There  is  not  a  scintilla  of  evidence  to 
justify  a  conclusion  to  the  contrary.  This  being  the 
case,  the  Standard  lost  its  right  of  disaffirmance,  if  it 
ever  existed,  and  is  relegated  for  relief  to  an  action  for 
damages.  This  is  settled  by  the  California  decisions. 
Thus  in 

Herman  v.  Haffenegger,  54  Cal.  161, 

the  plaintiff  sought  to  recover  back,  on  the  ground  of 
fraud,  certain  land  which  he  had  sold.    The  considera- 
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tion  which  he  received  does  not  appear  with  exactness 
in  the  report  of  the  case,  but  it  appears  at  the  bottom 
of  page  163  that  it  consisted,  in  part  at  least,  of  an  in- 
terest in  something — in  just  what  it  does  not  appear — 
and  certain  shares.  This  interest  and  these  shares  the 
plaintiff  had  sold  and  did  not  have  at  the  time  he  offered 
to  rescind.    Upon  these  facts  the  court  held  (p.  164)  : 

"The  plaintiff  had  received  of  defendant  something 
of  value,  and  we  do  not  find  in  the  testimony  any  return 
or  offer  to  return  to  defendant,  that  which  plaintiff  had 
received  of  him.  The  plaintiff,  indeed,  as  the  testimony 
shows,  did  not  then  own  what  he  had  so  received.  He 
could  not  maintain  the  action  until  he  had  so  returned, 
or  offered  to  do  so.  This  was  a  condition  precedent  to 
his  maintenance  of  the  action.  And  as  he  did  not  com- 
ply with  this  requisite,  the  nonsuit  was  properly 
granted." 

In 

Bailey  v.  Fox,  78  Cal.  389, 

the  plaintiff  sought  to  rescind,  on  the  ground  of  fraud, 
a  purchase  from  the  defendant  of  a  one-third  interest 
in  a  stock  of  hardware  and  agricultural  implements. 
The  plaintiff  offered  to  rescind  before  bringing  his 
action,  but  at  that  time  a  considerable  portion  of  the 
stock  of  goods  had  been  sold.  The  lower  court  found 
there  was  fraud  and  decreed  rescission.  Upon  appeal 
the  judgment  of  the  lower  court  was  reversed,  the  Su- 
preme Court  saying: 

"The  judgment  in  favor  of  the  plaintiffs  Is  erroneous 
for  several  reasons: 
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*'2.  The  tender  made  upon  an  offer  to  rescind  was 
insufficient. 

"3.  It  appears  to  have  been  Impossible,  at  the  time 
of  the  offer  to  rescind,  to  place  the  defendant  In  statu 
quo. 


"4. 


The  Court  then  proceeds  to  discuss  the  several  reasons 
so  summarized,  and  of  those  numbered  2  and  3  it  says: 

''2.  The  tender  made  was  not  of  the  goods  pur- 
chased, as  a  great  part  of  them  had  been  sold.  The 
offer  was  to  deliver  the  goods  on  hand,  and  pay  the 
amount  realized  from  the  sale  of  those  disposed  of. 
This  was  not  sufficient.  Upon  a  rescission,  the  defend- 
ant, before  paying  back  the  purchase  money  and  deliv- 
ering up  the  notes,  was  entitled  to  receive  the  Identical 
things  sold.  He  was  not  bound  to  take  the  price  at 
which  they  were  sold.  That  might,  so  far  as  we  know, 
have  been  less  than  their  value.  But  whether  It  was 
or  not,  the  rule  Is  well  settled,  that  where  the  party  com- 
plaining has  parted  with  the  thing  purchased,  he  cannot 
rescind,  but  must  resort  to  an  action  for  damages.  (Her- 
man V.  Haf[enegger,  54  Cal.  161.  Cobb  v.  Hatfield, 
46  N.  Y.  533;  Benjamin  on  Sales,  Sec.  452. J 

3.  Again,  at  the  time  the  offer  to  rescind  was  made, 
It  had  become  Impossible  by  the  act  of  the  plaintiff 
himself,  or  jointly  with  the  other  active  partner,  to 
place  the  defendant  in  statu  quo. 

As  a  result  of  the  sale,  a  partnership  had  been  formed, 
as  we  have  stated,  and  the  whole  of  the  stock  had  be- 
come partnership  property.  In  which  Meinecke,  who 
was  not  made  a  party  to  this  action,  had  an  interest.  A 
large  part  of  the  stock  had  been  sold,  and  new  stock 
purchased  on  credit,  for  which  the  defendant  as  well 
as  the  other  partners  was  personally  liable.     This  being 
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the  situation  of  affairs,  It  was  utterly  Impossible  to  place 
any  of  the  parties  In  statu  quo.  It  Is  well  settled  that 
under  such  circumstances  there  can  be  no  rescission  of 
the  contract.  (^CIv.  Code,  Sec.  1691;  Herman  v.  Haf- 
fenegger,  54  Cal.  161 ;  Pullman  v.  Alley,  35  N.  Y.  637 ; 
Gould  V.  Cayuga  County  National  Bank,  86  N.  Y.  75; 
Sinclair  v.  Neil,  8  Hun.  80;  Hogan  v.  Meyer,  5  Hill, 
389;  Matteawan  Co.  v.  Bentley,  13  Barb.  641 ;  Kerr  on 
Fraud,  48,  328;  Benjamin  on  Sales,  Sec.  452;  Fry  on 
Specific  Performance,  Sec.  706 ;  i  Wharton  on  Contracts, 
Sec.  286;  Cobb  v.  Hatfield,  46  N.  Y.  533.; 

Kelly  V.  Owen,  120  Cal.  502, 

was  decided  in  banc  on  rehearing  and  without  dissent. 
It  was  an  attempt  to  rescind  an  exchange  between  the 
plaintiff  and  the  defendant  of  certain  land  in  return  for 
certain  shares  of  stock.  The  ground  of  the  action  was 
fraud.  The  plaintiff,  however,  had  permitted  the 
shares  of  stock  received  by  him  to  be  sold  for  assess- 
ments. The  rules  governing  rescission  are  discussed  at 
some  length,  together  with  the  exceptions — or  rather 
the  apparent  exceptions,  for  they  are  but  apparent — to 
the  requirement  of  a  full  restoration  of  the  considera- 
tion received  by  the  rescinding  party,  but  no  such  ex- 
ception as  counsel  rely  on  is  stated.  On  the  contrary,  the 
decision  directly  holds  that  because  the  plaintiff  no 
longer  owned  the  stock,  since  it  had  been  sold  for  assess- 
ments, and,  therefore,  could  not  restore  it,  there  could 
be  no  rescission,  and  the  judgment  of  the  lower  court  to 
the  contrary  is  reversed. 
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The  case  of 

California  etc.  Co.  v.  Schiappa-Pietra,  151  Cal. 

732, 

is  cited  by  defendants'  counsel  in  support  of  their 
contention.  In  view  of  the  fact  that  this  decision  quotes 
at  length  from  Kelley  v.  Owens,  supra,  and  purports  to 
follow  it,  it  would  be  rather  remarkable  if,  in  direct 
contravention  of  that  decision,  it  allowed  the  exception 
for  which  counsel  contend.  But  it  does  nothing  of  the 
sort.  It  was  an  action  brought  for  the  very  purpose  of 
effecting  the  rescission  of  a  purchase  of  land,  the  ground 
alleged  being  fraud.  The  complaint  set  out  at  length 
the  facts  of  the  case,  from  which  it  appeared  that  it  was 
impossible  for  the  plaintiff  to  tell  in  advance  of  an  ac- 
counting by  the  court  just  what  the  defendant  would 
be  entitled  to  in  order  to  effect  a  full  restoration  and  to 
place  the  parties  in  statu  quo.  The  complaint,  accord- 
ingly, did  not  allege  a  prior  restoration,  or  offer  to  re- 
store, but  prayed  that  the  court  determine  just  the  sum 
the  plaintiff  should  restore,  and  then  offered  to  restore 
it.  The  complaint  was  demurred  to,  and  the  demurrer 
sustained  in  the  lower  court,  and  judgment  rendered 
upon  the  plaintiff's  refusal  to  amend.  Upon  appeal  the 
whole  point  of  the  discussion  was  simply  as  to  whether 
there  had  to  be  prior  to  the  action  a  restoration  or  offer 
to  restore.  That  there  had  to  be  a  full  and  complete 
restoration  was  expressly  assumed.  The  discussion  was 
simply  as  to  the  cases  in  which  a  plaintiff  could  main- 
tain an  action  to  effect  a  rescission  without  having,  prior 
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to  the  action,  made  an  offer  to  restore.  It  was  held  that 
such  prior  offer  would  not  be  required  where  the  facts 
were  such  that  a  decree  of  the  court  was  necessary  either 
by  way  of  accounting  or  otherwise,  in  order  to  deter- 
mine just  what  the  defendant  would  be  entitled  to  upon 
a  restoration,  or  where  the  plaintiff  could  not  safely 
make  the  offer  because  he  was  entitled,  in  case  of  rescis- 
sion, to  a  charge  upon  the  thing  to  be  restored,  which 
charge  would  be  lost  in  case  the  thing  were  delivered 
unconditionally  to  the  defendant.  There  is  nowhere  in 
the  case  a  hint  even  that  where  the  plaintiff  has  parted 
with  the  consideration  so  that  he  cannot  restore  it,  he 
can  still  rescind. 

In  this  case  there  are  no  complicated  facts  requiring 
a  decree  of  court  in  order  to  enable  Plaintiff  in  Error  to 
know  what  it  should  restore.  It  simply  had  to  offer  to 
restore  the  stocks  and  bonds  received.  But  over  and  be- 
yond all  this  is  the  fact  that  the  defendant  does  not  seek 
to  rescind.  It  seeks  no  such  relief.  The  granting  of 
such  relief  by  the  court  would  be  entirely  beyond  and 
outside  the  pleadings.  The  answer  of  the  defendant,  so 
far  from  seeking  to  rescind  and  offering  to  restore  the 
consideration,  alleges  that  it  never  received  any  con- 
sideration. This  allegation  was  vital  to  the  answer  and 
without  it  the  answer  would  have  been  open  to  general 
demurrer.  The  uncontradicted  facts  show  that  the  alle- 
gation is  untrue,  and,  being  untrue,  there  is  a  fatal  vari- 
ance between  the  proof  and  the  pleadings  and  the  plain- 
tiff is  entitled  to  judgment. 
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Third:  There  remains  the  contention  of  defendants' 
counsel  that  no  return  of  the  stocks  and  bonds  was  re- 
quired because  they  were  worthless.  It  is  true  that 
where  the  consideration  received  is  absolutely  worth- 
less so  that  its  return  would  be  wholly  useless  and  mean- 
ingless, it  need  not  be  returned  as  a  condition  to  a  dis- 
affirmance. But  the  consideration  must,  as  we  have  said, 
be  absolutely  worthless.  If  it  has  any  value  at  all,  it 
must  be  returned. 

The  authorities  in  support  of  this  statement  of  the 
rule  are  numerous  and  uniform.    Thus  in 

Gilford  V.  Carvill,  29  Cal.  589, 

already  refered  to,  the  Court  said: 

"There  is  no  averment  in  the  answer,  and  no  evi- 
dence, that  defendant  rescinded  the  contract  and 
returned,  or  made  a  tender  of  the  stock,  and  no  aver- 
ment that  It  was  of  no  value,  unless  the  averment  that 
It  was  'of  little  or  no  value'  can  be  so  construed.  If  It 
was  not  absolutely  without  value  to  either  party — If  It 
had  a  little  value — there  was  a  consideration  which, 
being  actually  retained,  did  not  afterward  fail,  and  It 
was  necessary  to  rescind  the  contract  and  return  the 
consideration  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud.  We  are  inclined  to  think  that  the 
allegation  cannot  be  regarded  as  an  averment  that  there 
was  no  value.  It  must  be  construed  most  strongly 
against  the  pleader,  and  the  Implication  Is  that  it  might 
have  been  of  some,  though  little,  value." 
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See  also: 

Wolf  V.  Dietzsch,  75   111.   205; 

Morrow  v.  Rees,  69  Pa.  St.  368; 

Connor  Y.  Henderson,  15  Mass.  319;  8  Am.  Dec. 

103; 
Per/ay  v.  Balch,  23  Pick.  83 ;  34  Am.  Dec.  56; 
Haase  v.  Mitchell,  58  Ind.  213; 
Coolidge  V.  Brigham,  42  Mass.  547; 
Cook  V.  Gilman,  34  N.  H.  556; 
Evans  V.  Gale,  21  N.  H.  240,  245; 
Bassett  V.  Brown,  105  Mass.  55. 

Now,  in  this  case  it  cannot  be  contended  that  the 
Northwestern  stocks  and  bonds  were  absolutely  worth- 
less at  the  time  they  were  received  by  the  defendant,  or 
that  they  have  become  so  since.  The  bonds  constituted 
a  first  lien  on  all  the  assets  of  the  company.  We  have 
already  gone  into  those  assets  at  some  length  and  there 
is  no  need  of  our  doing  so  again.  Suffice  it  to  say  that 
there  is  one  asset  alone  which  would  make  the  bonds  of 
very  considerable  value,  viz:  the  right  which  the 
Northwestern  Company  has  all  along  had,  and  still  has, 
against  the  Santa  Cruz  Company  to  recover  something 
over  $105,000  for  money  illegally  diverted  to  the  use 
of  the  latter,  and  to  recover  something  over  $90,000  be- 
cause of  the  stock  of  the  Bellingham  Bay  and  B.  C.  R. 
R.  Co.,  which  was  illegally  pledged  to  secure  a  debt  of 
the  Santa  Cruz  Company. 

We  accordingly  respectfully  submit  that,  no  matter 
whether  or  not  the  defendant  originally  had  any  valid 
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defense  to  the  notes  in  suit,  that  defense  has  been  lost  by 
the  failure  of  the  defendant  promptly  to  return,  or  to 
ofifer  to  return,  the  consideration  which  it  received  for 
the  notes. 

We  respectfully  submit  that  in  no  possible  view  of 
this  case  is  the  judgment  against  the  Plaintiff  in  Error 
either  erroneous  or  unjust,  or  should  it  be  reversed. 

Respectfully  submitted, 

J.  R.  PRINGLE, 

McCUTCHEN,  OLNEY  &  WILLARD, 

Counsel  for  Defendants  in  Error. 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  in  the  Ninth  Judicial  Cir- 
cuit, Central  Division, 

m  EQUITY. 

MOLLIE  CONKLIN, 

Complainant, 

vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually, 
and  Also  as  Trustee,  PAYETTE  LUMBER 
AND  MANUFACTURING  COMPANY,  a 
Corporation,  JOHN  DOE,  MARY  DOE, 
RICHARD  ROE  and  THOMAS  ROE, 

Defendants. 

Amended  Bill  of  Complaint. 

Comes  now  Mollie  Conklin,  complainant  in  the 
above-entitled  cause,  and  complains  of  R.  M.  Cobban, 
E.  B.  Weirick,  in  his  individual  capacity  and  also  as 
trustee,  Payette  Lumber  and  Manufacturing  Com- 
pany, a  corporation,  John  Doe,  Mary  Doe,  Richard 
Roe  and  Thomas  Roe,  defendants,  and  for  cause  of 
complaint  alleges : 
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I. 

That  complainant  is  domiciled  in,  and  is  a  citizen 
of  the  State  of  California,  United  States  of  America, 
and  is  a  resident  of  the  town  of  Berkeley,  in  said  last- 
named  State ;  that  she  was  the  wife  and  is  the  widow 
of  A.  E.  Conklin,  who  is  dead,  and  who  is  hereinafter 
mentioned. 

II. 

That  E.  B.  Weirick,  who  is  sued  herein  individu- 
ally and  also  as  trustee,  is  domiciled  in,  and  is  a  cit- 
izen of,  the  State  of  Montana,  United  States  of  Amer- 
ica, and  is  a  resident  of  the  city  [1*]  of  Butte,  in 
the  county  of  Silver  Bow,  in  said  last-named  State. 

III. 

That  defendant,  R.  M.  Cobban,  is  domiciled  in,  and 
is  a  citizen  of,  the  State  of  Montana,  United  States 
of  America,  and  is  a  resident  of  the  city  of  Missoula, 
in  the  county  of  Missoula,  in  said  last-named  State. 

IV. 

That  defendant,  Payette  Lumber  and  Manufac- 
turing Company,  a  corporation,  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Minnesota,  United  States  of  America, 
and  is  domiciled  in,  and  is  a  citizen,  and  a  resident, 
of  said  last-named  State;  that  said  corporation  is, 
among  other  things,  authorized  to  engage  generally 
in  the  business  of  acquiring,  buying  and  selling,  and 
of  carrying  on  commerce  in,  timber  and  timber 
lands  in  said  State  of  Minnesota  and  elsewhere ;  that 
said  corporation  is,  and  continuously,  for  more  than 
one  and  one-half  years  immediately  preceding  the 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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commencement  of  this  action,  has  been  doing  busi- 
ness in  the  State  of  Idaho,  and  in  the  county  of 
Boise,  and  elsewhere,  in  said  last-named  State,  by 
permission  of  said  State  of  Idaho  and  under  its  laws. 

V. 

That  defendant,  John  Doe,  is  a  citizen  of  the  State 
of  Montana;  that  defendants,  Mary  Doe,  Richard 
Roe  and  Thomas  Roe,  are  citizens  of  the  State  of 
Minnesota ;  that  complainant  does  not  know,  and  is 
unable  to  ascertain,  the  true  names  of  said  defend- 
ants, John  Doe,  Mary  Doe,  Richard  Roe  and  Thomas 
Roe,  which  are  their  fictitious  and  not  their  real 
names,  and  prays  that  she  may  substitute  the  real 
names  of  said  defendants  herein  [2]  when  such 
real  names  shall  have  been  ascertained. 

VL 

Plaintiff  alleges  that  the  value  of  the  lands  in  con- 
troversy herein,  and  hereinafter  mentioned  and 
called  and  known  as  *^lieu  land,"  is  largely  in  excess 
of  $5,000.00 ;  and  that  the  undivided  one-half  interest 
in  controversy  herein,  as  betw^een  this  plaintiff  and 
these  defendants,  is  in  excess  of  the  value  of  Five 
Thousand  Dollars  ($5,000). 

VII. 

That  complainant  is  the  owner  in  fee,  as  tenant  in 
common,  of  an  undivided  one-half  interest  in  said 
lands  hereinafter  mentioned;  that  she  is  entitled  to 
the  immediate  possession  of  said  lands  and  of  the 
whole  thereof ;  that  said  lands  are  not  in  the  posses- 
sion of  complainant  nor  of  defendants,  nor  either  of 
them;  that  said  lands,  on  the  contrary,  are  vacant, 
unoccupied,  wild  and  uncultivated  timber  lands,  and 
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are  not  in  the  possession  of  any  person;  that  said 
lands  are  situated  in  the  State  of  Idaho,  United 
States  of  America,  and  in  the  county  of  Boise,  in  said 
State,  and  are  described  as  follows,  to  wit : 

1.  SW.  14  of  NE.  1^  and  SE.  14  of  NE.  14  of  sec. 
19,  tp.  13  N.,  E.  5  E.,  B.  M. 

2.  NW.  1/4;  SW.  1/4;  S.  14  of  SE.  1/4  of  sec.  26, 
tp.  16  N.,  R.  4  E.,  B.  M. 

3.  N.  1/2  of  NE.  1/4;  SW.  1/4  of  NE.  1/4;  NW.  1/4, 
N.  1/2  of  SW.  1/4;  NW.  1/4  of  SE.  1/4  of  sec.  17,  tp.  16 
N.,  E.  1  E.,  B.  M. 

4'.  NW.  1/4 ;  N.  1/2  of  NE.  1/4  of  sec.  35,  tp.  16  N., 
E.  4.  E.,  B.  M.     [3] 

5.  SW.  1/4  of  SW.  1/4  of  sec.  29,  tp.  16  N.,  E.  5  E., 
B.  M. 

6.  NE.  1/4  of  NW.  14  of  sec.  7,  tp.  13  N.,  E.  5  E., 
B.  M. 

The  northw^est  quarter  of  section  26,  tp.  16  north, 
range  4  east;  the  w^est  half  of  southeast  quarter,  east 
half  of  southwest  quarter,  lots  three  and  four,  sec- 
tion nineteen,  township  fifteen  north,  range  four 
east;  the  southeast  quarter,  east  half  of  northeast 
quarter,  section  twenty-five,  township  fifteen  north, 
range  three  east;  lots  one  and  four,  section  thirty- 
five,  township  tw^elve  north,  range  three  east,  Boise 
meridian;  lot  four,  section  five,  township  fifteen 
north,  range  four  east;  lot  two,  section  five,  tow^nship 
fifteen  north,  range  four  east;  southeast  quarter  of 
northeast  quarter,  section  twenty-nine,  township 
sixteen  north,  range  four  east;  lot  four  and  south 
half  of  northw^est  quarter,  section  four,  towmship  fif- 
teen north,  range  four  east;  lot  three,  section  five. 


vs.  Mollie  Conklin.  5 

township  fifteen  north,  range  four  east;  lot  two,  sec- 
tion six,  township  fifteen  north,  range  four  east ;  lot 
one  of  section  six,  township  fifteen  north,  range  four 
east;  east  half  of  southeast  quarter,  southwest  quar- 
ter of  southeast  quarter,  section  thirty-one,  the  south 
half  of  southeast  quarter  of  section  thirty-two,  all 
in  township  sixteen  north,  range  four  east ;  the  south- 
west quarter  of  section  tw^enty-eight,  tow^nship  six- 
teen north,  range  four  east;  southeast  quarter  of 
northeast  quarter,  section  thirty-one;  the  southwest 
quarter  of  section  thirty-two,  township  sixteen  north, 
range  four  east ;  southeast  quarter,  east  half  of  north- 
east quarter,  section  twenty-six,  township  thirteen 
north,  range  three  east,  lot  one,  southeast  quarter  of 
northeast  quarter  of  section  tw^o,  and  west  half  of 
southwest  quarter  section  one,  township  twelve 
north,  range  three  east;  north  half  of  northeast 
quarter,  section  twenty-nine;  northeast  quarter  of 
southeast  quarter,  section  thirty-one;  [4]  west 
half  of  southw^est  quarter,  and  southeast  quarter  of 
southwest  quarter,  section  thirty-two,  tow^nship  fif- 
teen north,  range  four  east;  south  half  of  southeast 
quarter,  south  half  of  southwest  quarter,  northw^est 
quarter  of  southwest  quarter,  section  five,  township 
fifteen  north,  range  four  east;  southeast  quarter  of 
northwest  quarter,  section  seven,  township  thirteen 
north,  range  five  east.  The  whole  hereof  being  in 
Boise  meridian. 

VIII. 
That  Joseph  C.  Campbell  is  a  citizen  and  resident 
of  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia ;  that  he  is  an  attorney  and  counsellor  at  law. 
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and  is  now  practicing  law,  and  for  more  than  twenty 
years  last  past  has,  continuously  so  practiced,  in  the 
courts  of  said  State,  and  of  the  United  States,  and 
having  an  office  and  his  principal  place  of  business 
in  said  City  and  County  of  San  Francisco;  that 
Patrick  Reddy  died  on  or  about  the  26th  day  of  June, 
1900;  that  said  Patrick  Reddy  was  for  many  years 
just  prior  to,  and  until  his  death,  the  law  partner  of 
said  Joseph  C.  Campbell,  having  an  office  at  the 
place  aforesaid  and  practicing  before  the  aforesaid 
courts;  tha:t  said  Reddy  and  said  Campbell,  during 
all  of  said  last-mentioned  time,  together  with  one 
William  H.  Metson,  practiced  law  under  the  firm 
name  and  style  of  Reddy,  Campbell  &  Metson;  that 
since  the  death  of  said  Reddy,  said  Campbell  has  con- 
tinued such  practice,  as  a  partner  of  said  Metson  and 
others,  under  the  firm  name  and  style  of  Campbell, 
Metson  &  Campbell. 

That  said  Patrick  Reddy  was  a  near  relative  by 
marriage  of  complainant's  said  husband,  and  was, 
also,  during  their  joint  lives,  an  owner,  as  tenant  in 
common,  of  a  one-half  undivided  interest,  together 
with  complainant's  said  husband,  who  owned  a  like 
interest  therein,  of  the  certain  lands,  called  ''base 
lands"  [5]  hereinafter  mentioned;  that  said 
Reddy  and  said  Campbell  and  said  firm  of  Reddy, 
Campbell  &  Metson,  were  complainant's  husband's 
attorneys  and  solicitors  during  his  lifetime,  and  that 
Reddy  acquired  his  said  one-half  interest  in  said 
''base  lands"  from  complainant's  said  husband,  as 
a  fee  for  legal  services ;  that  after  the  death  of  com- 
plainant's  husband  and  of  said  Reddy,  said  Joseph 
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C.  Campbell,  and  said  firm  of  Campbell,  Metson  & 
Campbell,  acted  as  complainant's  attorneys,  solicit- 
ors and  advisers,  continuously,  up  to,  and  until  long 
after  the  month  of  August,  1900,  and  said  Campbell, 
during  said  last-mentioned  time  was  complainant's 
family  solicitor  and  legal  adviser. 

IX. 

Said  lands,  known  as  and  called  herein,  ^M)ase 
lands,"  were  situated  in  the  State  of  California,  and 
prior  to  the  month  of  June,  in  the  year  1900,  had 
been  duly  covered  by  and  included  within,  and  were 
then  still  covered  b}^  and  included  within  a  public 
forest  reservation,  under  the  laws  of  the  United 
States ;  that  during  said  3^ear  1900,  and  in  the  month 
of  August  of  that  year,  complainant  was  the  owner 
in  fee  of  that  certain  undivided  one-half  interest 
therein  that  had  formerly  been  owned  by  complain- 
ant's husband,  as  in  paragraph  YIII  aforesaid,  and 
was  then  entitled  to  the  possession  of  said  lands ;  that 
at  said  last-mentioned  time  said  Patrick  Reddy  was 
dead;  that  he  died  testate,  and  that  his  estate  was 
then  regularly  in  process  of  administration  in  the 
Superior  Court  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  sitting  as  a  Court  of  Pro- 
bate, and  Emily  M.  Reddy  and  Edward  A.  Reddy 
were  then  the  duly  appointed,  qualified  and  acting 
administratrix  with  the  will  annexed,  and  adminis- 
trator with  the  will  annexed,  of  said  estate  of  Patrick 
Reddy,  deceased;  that  said  ^^base  lands"  are  situated 
m  the  State  of  California  and  are  described  as  fol- 
lows, to  wit:     [6] 

The  SE.  1/2  of  NE.  i^,  S.  1/0  of  XW.  i/i;  X.  1/0  of 
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SW.  14.  and  NW.  14  of  SE.  %  of  section  11,  in  town- 
ship 20  south,  range  34  east,  M.  D.  M. ;  the  NW.  14  of 
NW.  14  (or  lot  4)  of  section  6,  in  township  19  south, 
range  35  E.,  M.  D.  M.,  aggregating  323.13  acres  in 
the  County  of  Tulare,  State  of  California. 

2.  The  E.  1/2  of  SAV.  14;  N.  1/2  of  SE.  %,  and 
SW.  1^  of  SE.  1/4  of  section  3;  E.  1/2  of  SE.  1/4  of 
section  15;  S.  1/9  of  NE.  %  and  N.  1/2  of  SE.  %  of 
section  21,  in  township  20  south,  range  35  east ;  SE. 
14  of  SW.  1/4  of  section  3 ;  E.  1/2  of  NW.  14  and  NE. 
%  of  SW.  14  of  section  10  in  township  21  south, 
range  34  east ;  east  14  of  SE.  i/4  of  section  9  in  town- 
ship 21  south,  range  35  east ;  SE.  14  of  NW.  14,  and 
N.  1/2  of  SW.  14  of  section  32  in  township  22  south, 
range  35  east.  Mount  Diablo  meridian,  containing 
800  acres  in  the  Count}"  of  Tulare,  State  of  Cali- 
fornia. 

3.  The  NE.  14  of  SE.  14  of  section  31;  N.  1/2  of 
SW.  1/4;  NW.  14  of  SE.  1/4  and  NE.  14  of  NE.  14  of 
section  32  in  township  17  south,  range  35  east ;  SW. 
14  of  NE.  1/4  and  NW.  14  of  SE.  14  of  section  6;  E. 
1/2  of  NW.  14  and  SW.  14  of  NW.  1/4  (or  lot  2)  of 
section  7;  E.  1/2  of  N.  E.  1/4;  NW.  14  of  NE.  14  and 
NE.  14  of  NW.  14  of  section  23;  NE.  14  of  SW.  14 
and  NE.  1/2  of  SE.  14  of  section  24  in  township  18 
south,  range  34  east;  E.  I/2  of  SE.  i/4  of  section  25 
in  township  19  south,  range  34  east.  Mount  Diablo 
meridian,  containing  760.79  acres  in  the  County  of 
Tulare,  State  of  California. 

4.  The  southwest  quarter  of  northwest  quarter; 
west  half  of  southeast  quarter,  and  the  southeast 
quarter  of  southeast  quarter  of  section  twenty-six 


vs.  MolUe  Conklin.  9 

(26),  township  20  south,  range  35  east,  M.  D.  M., 
containing  160  acres  in  the  County  of  Tulare,  State 
of  California.     [7] 

5.  The  west  half  of  southeast  quarter  and  south- 
w^est  quarter  of  section  fourteen  (14)  in  township 
eighteen  (18)  south,  range  thirty-four  (34)  east;  also 
the  east  half  of  northeast  quarter  and  north  half  of 
southeast  quarter  of  section  sixteen  (16)  in  town- 
ship eighteen  (18)  south,  range  thirty-four  (34) 
east;  also  the  south  half  of  northwest  quarter  and 
southwest  quarter  of  section  fourteen  (14)  in  town- 
ship twenty  (20)  south,  range  thirty-five  (35)  east. 
Mount  Diablo  meridian,  containing  six  hundred  and 
forty  (640)  acres  in  the  County  of  Tulare,  State  of 
California. 

6.  The  southeast  quarter  of  northwest  quarter  of 
section  three  (3)  ;  the  southwest  quarter  of  northeast 
quarter  of  section  three  (3)  ;  the  northeast  quarter 
of  northwest  quarter  (or  lot  31)  of  section  (3).  The 
southw^est  quarter  of  northeast  quarter  of  section 
(4)  and  the  southwest  quarter  of  southeast  quarter 
of  southeast  quarter  of  section  fifteen  (15),  all  in 
township  twenty  (20)  south,  range  thirty-five  (35) 
east.  Mount  Diablo  meridian,  containing  two  hun- 
dred and  two-hundredths  (200.02)  acres  in  the 
County  of  Tulare,  State  of  California. 

7.  The  north  half  of  southwest  quarter,  southeast 
quarter  of  southwest  quarter  and  southwest  quarter 
of  southeast  quarter  of  section  twenty-three  (23)  in 
township  twenty  (20)  south,  range  thirty-five  (35) 
east.  Mount  Diablo  meridian,  containing  one  hun- 
dred and  sixty  (160)  acres  in  the  County  of  Tulare, 
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State  of  California. 

8.  The  XAV.  14  of  section  23 ;  E.  1/2  of  sec.  10;  E. 
i/i.  of  N W.  14,  and  S W.  14  of  XW.  14  of  sec.  22 ;  NE. 
14  of  XE.  14  of  sec.  15 ;  XW.  14  of  SW.  14  of  sec.  3, 
and  XW.  14  of  XE.  14  of  sec.  26  in  T.  20  S.,  R.  35 
E. ;  S.  1/2  of  SW.  14,  S.  1/2  of  SE.  14,  and  XE.  14 
of  SE.  14  of  sec.  14 ;  W.  1/2  of  X W.  1/4  and  XW.  % 
of  SW.  %  of  sec.  23  in  T.  17  [8]  S.,  R.  34  E. ;  SE. 
%  of  XE.  I/4  of  sec.  32,  and  XW.  %  of  SW.  14  of 
sec.  15 ;  S.  1/2  of  XW.  l^ ;  SW.  14  of  XE.  1/4  and  XE. 
14  of  XE.  14  of  sec.  33 ;  X.  1/2  of  X W.  14  and  XW.  14 
of  XE.  14  of  sec.  34,  in  T.  17  S.,  R.  35  E. ;  SW.  1/4  of 
X W.  14  of  sec.  29 ;  XE.  14  of  SW.  i^  of  sec.  30,  in 
T.  18  S.,  R.  35  E.;  W.  1/9  of  XW.  14  of  sec.  34  in 
T.  18  S.,  R.  34  E.,  Mount  Diablo  meridian,  containing 
1560.00  acres  in  the  County  of  Tulare,  State  of  Cali- 
fornia. 

9.  The  north  half  of  northeast  quarter  of  section 
nine  (9)  ;  southwest  quarter  of  northwest  quarter 
and  north  half  of  southwest  quarter  of  section  fifteen 
(15),  southeast  quarter,  southeast  quarter  of  north- 
east quarter;  northwest  quarter  of  northeast  quarter 
and  northeast  quarter  of  northwest  quarter  of  section 
sixteen  (16);  north  half  of  northeast  quarter,  and 
east  half  of  northwest  quarter  of  section  twenty-two 
(22),  township  seventeen  (17)  south,  range  thirty- 
five  (35)  east,  Mount  Diablo  meridian,  in  the  County 
of  Inyo,  State  of  California. 

10.  The  S.  1X>  of  SE.  1/4;  NE.  14  of  SE.  14;  S.  1/0 
of  SW.  14  of  sec.  14,  tp.  17  S.,  R.  34  E.;  SW.  14  of 
SE.  14,  NE.  1/4  of  SE.  i/i  of  sec.  13,  tp.  18  S.,  R.  34 
E.;  and  SE.  14  of  NW.  14  of  sec.  10,  tp.  20  S.,  R.  35 
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E.,  Mt.  Diablo  meridian. 

That  complainant  was  then  and  there  the  owner  in 
fee,  by  like  title  and  right,  also,  of  the  other  base 
lands  situated  in  the  said  State  of  California,  and 
hereinafter  referred  to,  but  not  described. 

X. 

That  during  the  year  1900,  John  A.  Benson,  here- 
inafter mentioned,  was,  and  for  many  years  imme- 
diately preceding  said  last-mentioned  year  continu- 
ously had  been,  a  client,  and  also  the  intimate  per- 
sonal friend  of  said  Joseph  C.  Campbell;  that  [9] 
said  Benson  for  many  years  last  past  has  been,  and 
still  is,  thoroughly  learned  in  the  laws  of  the  United 
States  respecting  the  acquisition,  purchase  and  sale 
of  its  public  lands,  and  during  all  of  said  last-men- 
tioned time  has  been  engaged  as  a  business  in  the 
location,  purchase,  manipulation  and  sale  of  such 
lands,  in  the  State  of  California,  Idaho,  and  else- 
where in  the  states  west  of  the  Mississippi  River. 

XI. 

Complainant  is  informed  and  believes,  and  there- 
fore alleges,  that  during  the  month  of  August,  1900, 
said  Joseph  C.  Campbell,  John  A.  Benson,  defend- 
ant E.  M.  Cobban,  defendant  E  B.  Weirick,  and 
certain  promoting  stockholders  of  the  thereafter  in- 
corporated company,  to  wit,  the  Payette  Lumber  and 
Manufacturing  Company,  one  of  which  said  promot- 
ing stockholders  was  one  Henry  Turrish,  Vice-presi- 
dent of  said  Payette  Lumber  and  Manufacturing 
Company,  and  other  persons  whose  names  are  un- 
known to  this  plaintiff,  did  wrongfully  and  unlaw- 
fully agree,  and   did   conspire  and  confederate  to- 


12  R.  M,  Cohban  et  al, 

gethcr,  by  means  of  artifice  and  deceit,  to  induce 
complainant  to  surrender  said  ''base  lands"  to  the 
United  States,  and  to  select,  under  the  laws  of  the 
United  States  in  that  behalf  made  and  provided, 
other  lands  (herein  called  ''lieu  lands''),  in  lieu  of 
said  "base  lands,"  and  to  cheat  and  defraud  com- 
plainant out  of  such  "lieu  lands"  when  such  "lieu 
lands"  should  have  been  so  selected,  and  the  hereto- 
fore named  persons  did  conspire  to  cheat  and  de- 
fraud complainant  out  of  the  title,  right  of  posses- 
sion and  possession  and  proceeds  thereof,  and  to  sell 
said  "lieu  lands"  to  themselves,  and  unlawfully  to 
deprive  complainant  of  the  use,  possession  and  en- 
joyment of  said  "lieu  lands"  and  of  the  proceeds 
thereof,  and  to  convert  the  same  to  their  own  use. 

In  this  behalf  complainant  alleges  that  during  the 
[10]  month  of  August,  1900,  in  the  office  of,  and  in 
the  presence  and  hearing  of,  said  Joseph  C.  Camp- 
bell, in  said  City  and  County  of  San  Francisco,  it 
was  orally  agreed  between  said  John  A.  Benson  in 
his  own  behalf,  and  said  complainant,  and  said  Emily 
M.  Reddy,  as  administratrix  of  the  estate  of  said 
Patrick  Reddy,  deceased,  through  their  attorney  said 
Joseph  C.  Campbell,  that  said  Benson  should  pur- 
chase, and  said  complainant  and  said  estate  should 
sell,  to  him  the  "base  lands"  hereinbefore  in  para- 
graph IX  mentioned;  that  said  Benson  should  pay 
therefor  the  sum  of  four  dollars  per  acre,  that  deeds 
therefor,  from  said  complainant  and  the  administra- 
trix and  administrator  of  said  estate  to  said  John 
A.  Benson  should  be  made  and  placed  in  escrow,  to 
be  taken  out  of  the  escrows-holder's  hands  by  said 
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Benson  as  he  paid  for  the  said  lands,  and  that  said 
Benson  should  pay  therefor  and  complete  payment 
for  all  of  said  ^'base  lands,"  and  take  all  of  said 
deeds  out  of  escrow  within  ninety  days  thereafter. 

That  said  John  A.  Benson  then  and  there  agreed 
to  paj  complainant  and  saia  representatives  of  said 
estate  of  Patrick  Reddy,  deceased,  four  dollars  per 
acre  for  said  '^base  lands";  that  said  Joseph  C. 
Camj)bell  then  and  there,  and  also  theretofore,  rep- 
resented to  complainant  that  said  Benson  was  reli- 
able and  trustworthy  and  fully  able  to  carry  out  his 
said  promise. 

That  said  negotiations  for  the  sale  to  said  Benson 
of  said  "base  lands"  were  conducted  by  said  Joseph 
C.  Campbell  on  behalf  of  complainant  and  of  said 
estate  of  Patrick  Eeddy,  deceased,  and  for  the  said 
administrator  and  administratrix,  on  the  one  side, 
and  by  said  John  A.  Benson,  on  the  other,  complain- 
ant then  and  there  being  present  and  assenting  to 
said  negotiation  under  his  direction. 

That  at  said  last-mentioned  meeting  in  August, 
1900,  at  the  office  of  said  J.  C.  Campbell,  it  was  sug- 
gested to  said  Benson,  [11]  on  behalf  of  com- 
plainant, in  the  presence  and  hearing  of  said  Camp- 
bell, that  said  deeds  of  said  "base  lands"  should  be 
drawn  b}"  said  Benson,  without  expense  to  complain- 
ant or  to  said  Reddy  Estate,  and  when  executed,  that 
the  same  should  be  placed  in  escrow,  paid  for  and 
taken  out  by  said  Benson  as  aforesaid,  and  that  said 
Campbell  and  said  Benson  then  and  there  agreed 

thereto. 

XII. 

That  complainant  then  and  there,  and  until  long 
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afterward  had  implicit  confidence  in  said  Joseph  C. 
Campbell  and  in  his  advice  and  counsel,  and  did  also 
believe  and  rely  upon  the  promise  of  said  John  A. 
Benson  to  draw  deeds  of  said  base  lands  in  accord- 
ance with  his  aforesaid  promise  and  agreement,  and 
did  also  believe  and  rely  upon  the  promise  of  said 
Benson  to  pay  therefor  said  sum  of  four  dollars  per 
acre  and  to  complete  said  payment,  and  to  place 
said  deedis  in  escrow  and  to  take  said  deeds  out  of 
escrow  within  ninety  days  thereafter,  and  did  rely 
upon  said  Joseph  C.  Campbell  to  see  to  it  that  said 
deeds  were  drawn  as  aforesaid  and  were  placed  in 
escrow  as  aforesaid  and  to  protect  the  interests  of 
complainant  in  said  transaction,  as  it  was  his  duty 
to  do;  and  did  also  rely  upon  said  representations 
of  said  Campbell  that  said  Benson  was  then  a  reli- 
able and  trustworthy  man  and  able  to  carry  out  his 
said  promise,  and  did  believe  said  Benson  to  be  a 
reliable  and  trustworthy  man  and  able  to  carry  out 
his  said  promise. 

XIII. 
That,  as  complainant  is  informed  and  believes,  and 
therefore  alleges,  the  said  Benson  was  not  then  re- 
liable or  trustworthy  or  able  to  carry  out  his'  said 
promise,  and  that  he  did  not  then  or  ever  intend  to 
draw  said  or  any  deeds  of  said  ^'base  lands,"  so  as 
in  paragraph  XI  aforesaid,  nor  to  place  said,  or  any, 
deeds  in  escrow,  so  as  aforesaid,  and  said  Campbell 
did  [12]  not  then  or  ever  intend  to  see  that  said 
or  any  deeds  were  so  drawn  or  placed  in  escrow;  and 
complainant  alleges  that  said  Benson  did  not  then  or 
ever  draw  or  cause  to  be  drawn  said  or  any  deeds  of 
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said  base  lands  conveying  or  purporting  to  convey 
said  lands  from  complainant  and  said  representa- 
tives- of  said  Reddy  Estate  to  said  Benson,  and,  also, 
that  said  Campbell  and  said  Benson,  or  either  of  them, 
did  not  then  or  ever  place,  or  cause  to  be  placed,  said 
deeds,  or  any  thereof,  in  escrow,  so  as  aforesaid,  and 
also  that  said  Campbell  did  not  see  to  it  on  behalf 
of  complainant  that  said  deeds  were  drawn  in  accord- 
ance with  said  agreement  or  placed  in  escrow,  and 
that  he  did  not  in  any  way  protect  or  endeavor  to 
protect  the  interests  of  complainant  in  said  base 
lands  at  all;  that,  on  the  contrary,  said  Benson  soon 
after  said  agreement  of  August,  1900,  did  draw  deeds 
purporting  to  convey  said  base  lands  from  complain- 
ant and  said  representatives  of  said  estate  of  Reddy 
to  the  United  States  of  America;  that  said  Benson 
then  delivered  said  last-mentioned  prepared  deeds 
to  said  Campbell;  that  said  Campbell,  wrongfully 
and  fraudulently,  and  in  furtherance  of  said  conspir- 
acy, did  then  represent  to  complainant  that  said 
deeds  prepared  by  said  Benson,  so  as  last  aforesaid, 
were  in  fact  deeds  conveying  said  base  lands  from 
complainant  and  her  said  cotenant  to  said  Benson, 
and  did  send  said  last-mentioned  prepared  deeds  to 
complainant  for  her  signature;  that  complainant, 
then  and  there  believing  said  representations  and 
promises  of  said  Benson  and  Campbell,  and  relying 
solely  thereon,  did  then  place  her  signatures  at  the 
bottom  of  said  last-mentioned  deeds  and  did  then 
immediatel}^  thereafter  return  the  same  to  said  Jo- 
seph C.  Campbell;  that  said  Campbell,  not  regarding 
his  duty  to  complainant,  and  contrary  to  his  repre- 
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sentations  and  promises,  did  inmiediately  thereafter 
deliver  the  said  last-mentioned  deeds  to  said  Benson, 
who  immediately  [13]  caused  the  same  to  be 
placed  on  record  in  the  respective  counties  in  which 
the  lands  were  situated,  namely,  in  the  records  and 
in  the  Recorder's  office  of  Tulare  County  at  Visalia, 
California,  and  in  the  office  of  the  Recorder  and  in 
the  records'  of  the  County  of  Inyo,  at  Independence, 
California. 

XIV. 
That  at  the  time  complainant  received  said  last- 
mentioned  deeds  from  said  Campbell  for  signature, 
said  Campbell  also  sent  therewith,  for  complainant's 
signature,  papers  which  he  represented  to  complain- 
ant to  be  like  deeds  to  other  base  lands  in  the  State 
of  California,  which  complainant  and  said  Reddy  Es- 
tate owned  as  cotenants  aforesaid,  and  at  said  time, 
and  in  like  manner  aforesaid,  had  agreed  to  sell  to 
said  Benson;  that  the  papers  so  sent  by  said  Camp- 
bell for  complainant's  signature  made  many  docu- 
ments, so  that  complainant  was  required,  in  order  to 
comply  with  said  Campbell's  request,  to    sign    her 
names  many  times;  that  complainant  did  not  exam- 
ine the  papers  that  she  then  signed;  that,  on  the  con- 
trary, complainant,  solely  believing  in  and  relying 
upon  the  representations  and  promises  of  said  Ben- 
son and  Campbell,  and  trusting  said  Campbell  wholly 
and  implicitly,  signed  all  of  the  papers  then  sent  to 
her  by  him,  as  aforesaid,  without  examination,  be- 
lieving them  deeds  that  had  been  prepared  by  said 
Benson  in  accordance  with  his  said  oral   agreement 
and  that  had  been  examined  and  approved  by  said 
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Campbell  for  complainant,  and  complainant  returned 
said  papers,  when  so  signed  by  her,  to  said  Camp- 
bell, believing  that  he  would  place  or  cause  the  same 
to  be  placed  in  escrow  and  would  wholly  protect  her 
interests  in  the  business. 

XV. 
Complainant  is  informed  and  believes,  and,  there- 
fore alleges,  that  among  the  papers  so  prepared  by 
said  Benson  and  [14]  sent  to  her  by  said  Camp- 
bell and  signed  b}^  her,  believing  them  to  be  deeds, 
as  in  paragraphs  XIII  and  XIV  aforesaid  alleged, 
w^ere  papers,  purporting  to  be  applications  to  select 
lieu  lands  in  place  of  said  base  lands,  and  papers 
purporting  to  be  powers  of  attorney  (which  subse- 
quently turned  out  to  be  the  alleged  powers  of  at- 
torney hereinafter  in  paragraph  XVII  mentioned), 
which  were  in  blank;  and  that  said  powers  of  at- 
torney did  not,  at  the  time  complainant  signed  the 
same,  contain  the  name  of  any  person  as  attorney  in 
fact,  or  any  date  or  dates;  and  that  the  name  of  R. 
M.  Cobban,  defendant,  and  said  dates  w^ere  inserted 
in  said  power  of  attorney  after  complainant  signed 
the  same  by  some  person  unknown  to  complainant, 
and  wholly  without  complainant's  knowledge  or  con- 
sent; that  said  Benson  and  said  Campbell,  well  know- 
ing that  complainant  trusted  them  and  believed  that 
they  would  carry  out  said  agreement  with  and  for 
her,  and  well  knowing  that  complainant  would  sign 
any  papers  that  said  Campbell  sent  to  her  for  that 
purpose  without  questioning  or  examining  the  same, 
surreptitiously,  and  in  furtherance  of  said  conspir- 
acy and  scheme  to  defraud,  inserted  said  powers  of 
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attorney  among  the  deeds  that  said  Campbell  sent  to 
complainant  for  her  signature,  as  aforesaid. 

XVI. 
That  neither  said  Campbell  nor  said  Benson  nor 
any  other  person  ever  inform  complainant  that  she 
had  signed  deeds  to  said  *'base  lands"  in  paragraph 
IX  mentioned,  conveying  to  the  United  States,  or 
any  ^4ieu  lands"  selections  whatever  in  paragraph 
VII  mentioned,  and  that  complainant  remained  in 
total  ignorance  thereof,  all  the  time  believing  that 
the  deeds  she  had  signed  conveyed  said  '^base  lands" 
to  said  Benson,  and  had  been  placed  in  escrow,  and 
that  said  lands  were  being  paid  for  by  said  Benson 
as  he  took  said  deeds  out  of  escrow  until  the  month 
[15]  of  July,  1901,  at  which  time  complainant  dis- 
covered that  deeds  were  on  record,  purporting  to 
convey  said  ''base  lands"  to  the  United  States  in  the 
office  of  the  Recorder  of  Tulare  County,  at  Visalia, 
California;  that  between  the  month  of  September, 
1900,  and  the  month  of  August,  1901,  said  Campbell 
paid  to  complainant  in  two  separate  payments  and 
at  different  times  the  sum  of  twenty-seven  hundred 
and  fifty  dollars,  and  stating  that  the  same  came 
from  said  Benson,  without  informing  complainant 
that  said  deeds  to  the  United  States,  or  said  lieu 
land  selections,  or  that  said  powers  of  attorney  were 
in  existence,  and  when  this  complainant  was  wholly 
ignorant  thereof,  and  said  Campbell  has,  at  all  times, 
failed  to  inform  complainant  of  the  existence  of  any 
powers  of  attorney.  That,  upon  the  discovery  of  the 
recording  of  said  deeds  to  the  United  States,  in  and 
to  said  ''base  lands"  and  of  the  existence  of  said 


vs,  Mollie  Conklin.  19 

selections  of  ''lieu  lands,"  this  complainant  imme- 
diately thereafter  went  to  the  said  Joseph  C.  Camp- 
bell and  told  him  that  she  had  found  that  said  deeds 
had  been  placed  of  record  and  said  lieu  land  selec- 
tions filed,  and  asked  him  \Yhat  it  meant,  stating  then 
and  there,  to  said  Campbell,  that  she  understood  that 
the  deeds  she  had  made  were  in  escrow;  that  said 
Campbell  then  and  there  stated  and  represented  to 
complainant  that  it  was  all  right,  that  deeds  had 
been  placed  in  escrow  and  were  still  there,  and  that 
if  complainant  was  not  satisfied,  she  could  take  the 
matter  out  of  said  Benson's  hands  at  any  time;  that 
complainant  then  trusted  said  Campbell  implicitly 
and  believed  that  he  spoke  the  truth,  and  for  that 
reason  refrained  from  prosecuting  her  inquiries  fur- 
ther, also  for  the  further  reason  that,  about  that 
time,  she  ascertained  that  said  lieu  land  selections 
[16]  were  in  her  own  name  and  purported  to  be 
made  by  her  in  person  (together  with  said  Emily  M. 
Eeddy  and  Edward  A.  Reddy  as  representatives  of 
Patrick  Reddy,  deceased),  and  that  when  patents  to 
said  lieu  lands  should  be  issued  the  same  would  be 
issued  in  her  name  and  in  the  name  of  said  represen- 
tatives, as  cotenants;  that  thereafter  and  during  the 
year  1902  said  Joseph  C.  Campbell  again  represented 
to  complainant  that  she,  or  her  son  Norman  E.  Conk- 
lin, for  her,  could  take  the  aforesaid  matter  of  the 
sale  of  said  lands  to  said  Benson  away  from  said  Ben- 
son at  any  time,  if  she  so  desired ;  that  complainant 
even  then  believed  and  relied  upon  said  statements 
and  refrained  from  inquiring  further;  that  said  state- 
ments so  made  to  complainant  by  said  Campbell  to 
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the  effect  that  it  was  all  right,  that  said  deeds  were 
still  in  escrow,  and  that,  if  she  was  not  satisfied,  she 
could  take  the  matter  of  said  lands  awa}^  from  said 
Benson  at  any  time,  were  unqualifiedly  and  wholly 
untrue,  in  that,  at  the  time  said  Campbell  made  said 
statements  to  complainant,  said  alleged  powers  of 
attorney  hereinafter  in  paragraph  XVII  mentioned, 
had  been  placed  of  record  in  the  Recorder's  office  of 
Boise  County,  at  Idaho  City,  State  of  Idaho,  in  the 
records  of  Boise  County,  Idaho,  and  that  said  Camp- 
bell willfully  made  all  of  said  false  representations 
and  statements  to  complainant  and  her  agents  in 
furtherance  of  the  said  conspiracy,  and  for  the  pur- 
pose of  lulling  to  rest  the  inquiries  and  suspicions 
of  complainant. 

XVII. 

That  said  alleged  powers  of  attorney,  in  para- 
,2fraphs  XV  and  XVI  before  mentioned,  are  described 
as  follows,  to  wit: 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  whereas  by  an  act  of  Congress  approved  June 
4,  1897  (30  Stat.  36)  it  is  provided. 

That  in  cases  in  which  a  tract  covered  by  a  patent, 
is  included  within  the  limits  of  a  public  forest  res- 
ervation the  [17]  owners  thereof,  may  if  he  de- 
sires to  do  so  relinquish  the  tract  to  the  government 
and  may  select  in  lieu  thereof  a  tract  of  vacant  land 
open  to  settlement,  etc. 

And  whereas  on  the  nineteenth  day  of  September, 
1900,  we,  Mollie  Conklin  (a  widow)  of  Bakersfield, 
County  of  Kern,  State  of  California,  and  Edward  A. 
Reddy  and  Emily  M.  Reddy,  administrator  and  ad- 
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ministratrix  of  the  estate  of  Patrick  Reddy,  de- 
ceased, both  of  the  City  and  County  of  San  Fran- 
cisco, said  State  were  the  owners  of  the  following 
described  land, 

The  E.  1/2  of  SW.  14,  N.  1/2  of  SE.  1/4  and  SW.  % 
of  SE.  lA  of  section  3,  E.  1/2  of  SE.  y^  of  section  15, 
S.  1/2  of  NE.  14  and  N.  1/2  of  SE.  i/4  of  section  21  in 
township  20  S.,  range  35  east,  SE.  i/4  of  SW.  %  of 
section  3  E.  1/2  of  NW.  14  and  NE.  i/4  of  SW.  i^  of 
section  10  in  township  21  south,  range  34  east,  east 
%  of  SE.  14  of  section  9  in  township  21  south,  range 
35  east,  SE.  %  of  NW.  i/4  and  N.  1/2  of  SW.  i^  of  sec- 
tion 32  in  township  22'  south,  range  35  east,  Mount 
Diablo  meridian,  containing  800'  acres  in  the  County 
of  Tulare,  State  of  California,  which  said  tract,  prior 
to  said  date  had  been  included  within  the  limits 
of  the  Sierra  Forest  Reservation. 

And  w^hereas,  on  the  said  last-named  day  we  sur- 
rendered the  said  land  to  the  United  States  by  deed 
of  conveyance  duly  executed,  by  which  we  became 
entitled  to  select  other  lands  of  equal  acreage  in  lieu 
thereof: 

Now,  therefore,  we  have  made,  constituted  and  ap- 
pointed and  by  these  presents  do  make,  constitute 
and  appoint,  R.  M.  Cobban  of  Missoula  in  the  County 
of  Missoula,  State  of  Montana,  our  true  and  lawful 
attorney  for  us  and  in  our  names,  place  and  stead 
to  enter  into  and  take  possession  of  each  and  every 
tract  of  public  [18]  land  in  any  state  or  territory 
of  the  United  States,  that  has  been  or  may  hereafter 
be  selected  by  us  in  lieu  of  the  land  surrendered 
to  the  United  States  as  aforesaid    or   any  portion 
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thereof  whether  the  said  selection  or  selections  be 
made  by  us  personally  or  by  someone  else  acting- 
through  power  of  attorney  from  us. 

Our  said  attorney  in  fact  is  also  hereby  authorized 
and  empowered  to  grant,  bargain,  sell  and  convey 
by  good  and  sufficient  deed  all  of  the  right,  title  and 
interest  that  we  now  own,  hold  or  possess  and  also 
all  of  the  right,  title  and  interest  that  we  may  here- 
after acquire,  of,  in  and  to  the  land  that  has  been 
or  may  hereafter  be  selected  as  aforesaid  or  any  part 
thereof  for  such  sum  or  price  as  he  may  deem  proper. 

And  for  all  or  any  of  the  powers  and  purposes 
aforesaid  for  us  and  in  our  names  to  make,  execute, 
acknowledge  and  deliver  all  necessary  deeds,  con- 
veyances, assignments  or  other  instruments  of  what- 
ever kind  or  nature. 

Giving  and  granting  unto  our  said  attorney  full 
power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  the  premises  as  fully  to  all 
intents  and  purposes  as  we  might  or  could  do  if  per- 
sonally present,  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  confirming  all  that 
our  said  attorney  or  his  substitutes  or  substitute 
shall  lawfully  do  or  cause  to  be  done  by  virtue  here- 
of. 

For  value  received,  the  receipt  whereof  is  hereby 
acknowledged,  this  power  of  attorney  is  hereby  made 
and  declared  to  be  irrevocable  by  us  or  otherwise. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  in  the  first  day  of  March,  nineteen 
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hundred  and  one.     [19] 

MOLLIE  CONKLIN.        [Seal] 
EDWARD  A.  REDDY,      [Seal] 
Administrator  of  the  Estate  of  Patrick  Reddy,  De- 
ceased. 

EMILY  M.  REDDY,         [Seal] 
Administratrix  of  the  Estate  of  Patrick  Reddv,  De- 

ceased. 
25^  I.  R,  S.  M.  C. 
E.  A.  R.  E. 
M.  R. 
Mar.  1st,  1901. 

Signed,  sealed  and  delivered  in  the  presence  of 

C.  E.  GLOVER. 
J.  H.  LARENSON. 

State  of  California, 

County  of  San  Francisco, — ss. 

On  this  first  day  of  March,  one  thousand  nine  hun- 
dred and  one,  before  me,  George  A.  Young,  a  notary 
public  in  and  for  the  said  City  and  County  of  San 
Francisco,  personally  appeared  Mollie  Conklin  and 
Edward  A.  Reddy,  administrator  of  the  estate  of 
Patrick  Reddy,  deceased,  and  Emily  M.  Reddy, 
administratrix  of  the  estate  of  Patrick  Reddy,  de- 
ceased, personally  known  to  me  to  be  the  same  per- 
sons whose  names  are  subscribed  to  the  within  in- 
strument and  they  severally  duly  acknowledge  to 
me  that  they  executed  the  same,  and  the  said  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy  further  ac- 
knowledged they  executed  the  said  instrument  re- 
spectively as  administrator  and  administratrix. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  my  seal  the  day  and  year  first 
above  written. 

[Seal]  GEORGE  A.  YOUNG, 

Notary  Public  in  and  for  the  City  and  County  of  San 

Francisco,  State  of  California. 
— and  the  above  instrument  is  recorded  in  the  rec- 
ords and  in  the  County  Recorder's  office  of  the 
County  of  Boise,  at  Idaho  City,  in  the  State  of  Idaho, 
in  Book  of  Powers  of  Attorney,  Number  Two,  [20] 
at  page  338. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  Administrator 
of  the  estate  of  Patrick  Reddy,  deceased,  and  Emily 
M.  Reddy,  administratrix  of  the  estate  of  Patrick 
Reddy,  deceased,  on  the  27th  day  of  September,  1900^ 
wherein  one  R.  M.  Cobban,  who  is  the  defendant 
mentioned  herein,  is  named  as  attorney  in  fact,  and 
purporting,  also,  to  have  been  acknowledged  on  the 
27th  day  of  September,  one  thousand  nine  hundred, 
before  one  Holland  Smith,  a  notary  public,  in  and 
for  the  City  and  County  of  San  Francisco,  State  of 
California,  in  said  City  and  Count}^  of  San  Fran- 
cisco, and  bearing  the  signature  and  official  seal  of 
said  notary  public,  and  which  is  written  in  the  rec- 
ords of  the  said  County  of  Boise,  Idaho,  in  Book  of 
Powers'  of  Attorney,  Number  two  at  page  305. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  administrator  of 
the  Estate  of  Patrick  Reddy,  deceased,  and  Emily 
M.  Reddy,  administratrix  of  the  estate  of  Patrick 
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Reddy,  deceased,  on  the  first  day  of  March,  1901, 
wherein  one  R.  M.  Cobban,  who  is  a  defendant  here- 
in, is  named  as  attorney  in  fact,  purporting  to  have 
been  acknowledged  before  one  George  A.  Young,  a 
notary  public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California,  in  said  City  and 
County  of  San  Francisco,  on  the  first  day  of  March, 
1901,  and  bearing  the  signature  and  official  seal  of 
said  notary  public,  and  which  is  written  in  the  rec- 
ords of  said  County  of  Boise,  Idaho,  in  Book  of  Pow- 
ers of  Attorney,  Number  two,  at  page  342. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
Mollie  Conklin,  [21]  Edward  A.  Reddy,  adminis- 
trator of  the  Estate  of  Patrick  Reddy,  deceased,  and 
Emily  M.  Reddy,  administratrix  of  the  Estate  of 
Patrick  Reddy,  deceased,  on  the  twenty-sixth  day 
of  September,  1901,  wherein  one  R.  M.  Cobban,  who 
is  a  defendant  herein,  is  named  as  attorney  in  fact, 
purporting  also  to  have  been  acknowledged  before 
one  Holland  Smith,  a  notary  public  in  and  for  the 
Cit}"  and  County  of  San  Francisco,  in  the  City  and 
County  of  San  Francisco,  on  the  twenty-sixth  day  of 
September,  1900,  and  bearing  the  official  seal  of  said 
Notary,  and  which  is  written  in  the  records  of  Boise 
County,  Idaho,  in  Book  of  Powers  of  Attorney  Num- 
ber two  at  page  351. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  administrator  of 
the  Estate  of  Patrick  Reddy,  deceased,  and  Emily 
M.  Reddy,  administratrix  of  the  Estate  of  Patrick 
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Redely,  deceased,  on  the  13tli  day  of  February,  1901, 
wherein  one  R.  M.  Cobban,  who  is  a  defendant  here- 
in, is  named  as  attorney  in  fact  purporting,  also,  to 
have  been  acknowledged  before  one  George  A. 
Young,  a  notary  public  in  and  for  the  City  and 
County  of  San  Francisco,  California,  in  said  City  and 
County,  on  the  12th  day  of  February,  1901,  and  bear- 
ing the  signature  and  official  seal  of  said  notary  pub- 
lic, and  which  is  written  in  the  records  of  said  Boise 
County,  Idaho,  in  Book  of  Powers  of  Attorney,  Num- 
ber two,  at  page  353. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  administrator  of 
the  Estate  of  Patrick  Reddy,  deceased,  and  Emily  M. 
Reddy,  administrator  of  the  Estate  of  Patrick 
Reddy,  deceased,  on  the  3d  day  of  April,  1901,  where- 
in [22]  one  R.  M.  Cobban,  who  is  a  defendant 
herein,  is  named  as  attorney  in  fact,  purporting  also 
to  have  been  acknowledged  before  Thomas  S.  Burnes, 
a  notary  public  in  and  for  the  City  and  County  of 
San  Francisco,  California,  on  the  3d  day  of  April, 
1901,  and  bearing  the  signature  and  official  seal  of 
said  notary  public,  and  which  is  written  in  the  rec- 
ords of  said  Boise  County,  Idaho,  in  Book  of  Powers 
of  Attorneys,  Number  two,  at  page  355. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  pui-ports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  administrator  of 
'the  Estate  of  Patrick  Reddy,  deceased,  and  Emily 
M.  Reddy,  administratrix  of  the  Estate  of  Patrick 
Reddy,  deceased,  on  the  26th  day  of  September,  1900, 
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wherein  R.  M.  Cobban,  who  is  a  defendant  herein,  is 
named  as  attorney  in  fact  purporting  also  to  have 
been  acknowledged  before  Holland  Smith,  a  notary 
public  in  and  for  the  City  and  County  of  San  Fran- 
cisco, California,  in  said  City  and  County,  on  the 
26th  day  of  September,  1900,  and  bearing  the  sig- 
nature and  official  seal  of  said  notary,  and  which  is 
waitten  in  the  records  of  said  Boise  County,  Idaho, 
in  Book  of  Powers  of  Attorney,  Number  two,  page 
349. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  jjurports  to  have  been  executed  by 
Mollie  Conklin,  Edward  A.  Reddy,  administrator  of 
the  Estate  of  Patrick  Reddy,  deceased,  and  Emily 
M.  Reddy,  administratrix  of  the  Estate  of  Patrick 
Reddy,  deceased,  on  the  28th  day  of  February,  1901, 
wherein  one  R.  M.  Cobban,  who  is  a  defendant 
herein,  is  named  as  attorney  in  fact,  purporting  also 
to  have  been  acknowledged  before  Thomas  S.  Burnes, 
a  notary  public,  in  and  for  the  City  and  County  of 
San  Francisco,  California,  in  said  City  and  County, 
on  [23]  the  28th  day  of  February,  1901,  and  bear- 
ing the  signature  and  official  seal  of  said  notary  pub- 
lic, and  which  is  written  in  the  records  of  said  Boise 
County,  Idaho,  in  Book  of  Powers  of  Attorney  Num- 
ber two,  at  page  384. 

Also  an  alleged  instrument  of  like  tenor  and  word- 
ing, wherein  it  purports  to  have  been  executed  by 
'Mollie  Conklin,  and  Emily  M.  Reddy,  administra- 
trix of  the  Estate  of  Patrick  Reddy,  deceased,  on  the 
28th  day  of  June,  1901,  wherein  one  R.  M.  Cobban, 
\vho  is  a  defendant  herein,  is  named  as  attornev  in 
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¥act,  purporting  to  have  been  acknowledged  before 
'Thomas  S.  Burnes,  a  notary  piiblic  in  and  for  the 
'City  and  County  of  San  Francisco,  California,  in 
said  City  and  County,  on  the  28th  day  of  June,  1901, 
and  bearing  the  signature  and  official  seal  of  said 
notary  public  and  which  is  written  in  the  records  of 
'said  Boise  County,  Idaho,  in  Book  of  Powers  of  At- 
torney, Number  two,  at  page  386. 

Also  an  alleged  instrument,  wherein  it  purports 
to  have  been  executed  by  Mollie  Conklin,  and  Emily 
M.  Eeddy,  as  sole  administratrix  of  the  Estate  of 
Patrick  Redd}',  deceased,  on  the  16th  day  of  Sep- 
tember, 1901,  wherein  one  R.  M.  Cobban,  who  is  a 
'defendant  herein,  is  named  as  attorney  in  fact,  pur- 
porting also  to  have  been  acknowledged  before 
Thomas  S.  Burnes,  a  notary  public  in  and  for  the 
Cit}^  and  County  of  San  Francisco,  California,  in 
'said  City  and  County,  on  the  16th  day  of  September, 
1901,  and  bearing  the  signature  and  official  seal  of 
said  notary,  and  which  is  written  in  the  records  of 
said  Boise  County,  Idaho,  in  Book  of  Powers  of  At- 
^torney.  Number  three,  at  page  31. 

XVIII. 

That  complainant  does  not  know,  and  never  did 
know,  and  never  has  seen  or  spoken  to  said  R.  M. 
Cobban,  never  did  have  any  faith,  trust  or  confidence 
in  him,  never  received  anything  of  value  by  way  of 
consideration,  or  otherwise,  from  him,  or  from  [24] 
anyone  on  his  behalf,  and  never  did  knowingly  sign, 
or  authorize  any  person  for  her  to  sign,  said  alleged 
powers  of  attorney  in  paragraph  XVII  mentioned, 
or  any  of  them ;  that  complainant  never  knowingly, 
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or  consenting,  thereto  gave  a  power  or  powers  of  at- 
torney, revocable,  or  irrevocable,  or  at  all,  to  said 
K.  M.  Cobban,  or  to  any  other  person  or  persons, 
whatever  to  sell,  or  to  transfer  or  to  dispose  of,  or 
to  exchange,  or  otherwise  to  deal  in  or  deal  with,  said 
lieu  lands,  or  any  thereof ;  that  said  alleged  powers 
of  attorney  were  and  are  wholly  without  considera- 
tion; that  complainant  never  acknowledged  said  al- 
leged powers  of  attorney,  or  any  of  them,  never 
appeared,  in  person,  or  by  proxy,  or  otherwise,  or  at 
'all,  before  the  notaries  public,  or  any  of  them,  who 
appear,  in  said  certificates  of  acknowledgments  pur- 
porting to  be  annexed  to  said  alleged  powers  of  at- 
torney, to  have  taken  her  acknowledgment  thereto, 
and  never  authorized  any  other  person  so  to  appear 
for  her ;  that  said  writings,  purporting  to  be  certifi- 
cates of  acknowledgments  of  said  alleged  powers,  and 
^purporting  to  be  signed  by  the  notaries  therein 
*named,  are,  and  each  of  said  certificates  is,  wholly 
and  unqualifiedly  and  absolutely  false  and  untrue; 
that  they  were,  and  each  of  them  was,  made  wholly 
without  complainant's  knowledge  or  consent  and 
that  said  alleged  powers  of  attorney  are  false  and 
forged. 

XIX. 
That  no  administration  upon  any  estate  of  said 
Patrick  Reddy,  deceased,  was  ever  had  in  the  State 
of  Idaho,  which  the  said  Joseph  C.  Campbell,  John 
A,  Benson,  and  defendants,  R.  M.  Cobban,  E.  B. 
AVeirick,  Henry  Turrish,  said  unknown  promoting 
stockholders  and  Payette  Lumber  &  Manufacturing 
Company,  well  knew  at  all  the  times  herein  men- 
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tioned;  and  they  and  each  of  them,  at  all  of  said 
times,  also  well  knew,  and  it  is  a  fact,  that  neither 
said  Emily  'M.  Eeddy,  as  administratrix,  and  said 
Edward  A.  Eeddy,  as  [25]  administrator,  to  ap- 
pear, in  said  alleged  powers  to  have  executed  the 
same,  ever  had  any  power  or  authority  whatever,  to 
make  said  alleged  powers  of  attorney,  or  any  of  them, 
or  to  appoint  said  R.  M.  Cobban,  or  any  other  person, 
or  persons,  their,  or  either  of  their  attorneys,  or  at- 
torney in  fact,  in  their  representative  capacity  afore- 
said, to  sell,  exchange,  transfer,  or  dispose  of  or  deal 
with  said  lieu  land,  or  any  part  or  interest  therein, 
or  for  any  other  purpose  whatever. 

XXI. 

That,  on  the  21st  day  of  September,  1901,  said  R. 
M.  Cobban,  made,  executed,  acknowledged  and  de- 
livered a  writing  wherein  he,  as  alleged  attorney  in 
fact  for  complainant,  and,  also  for  said  Edward  A. 
Reddy,  as  administrator,  and  said  Emily  M.  Reddy, 
'as  administratrix  of  said  Estate  of  Patrick  Reddy, 
deceased,  purported  to  grant  and  convey  a  portion 
of  said  lieu  lands,  in  paragraph  VII  mentioned,  and 
which  lands  are  described  in  the  following  alleged 
conveyance  to  defendant  E.  B.  Weirick,  as  trustee; 
that  said  alleged  conveyance,  and  the  certificate  of 
acknowledgment  thereof,  are  in  words  and  figures 
as  follows: 

THII&  INDENTURE  made  the  21st  day  of  Sep- 
tember in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  one,  between  Mollie  Conklin,  a  widow, 
of  Bakersfield,  County  of  Kern,  State  of  California, 
and  Edward  A.  Reddy  administrator,  and  Emily  M. 
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liedcly,  administratrix  of  the  Estate  of  Patrick 
Reddy,  deceased,  both  of  the  City  and  County  of  San 
Francisco,  State  of  California,  by  their  attorney  in 
'fact,  R.  M.  Cobban,  of  Missoula,  County  of  Missoula, 
State  of  Montana  the  parties  of  the  first  part,  and 
E.  B.  Weirick,  trustee,  of  Butte,  County  of  Silver 
Bow,  State  of  Montana,  the  party  of  the  second  part. 

WITNESSETH ;  That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  sum  of  one  dol- 
lar ($1.00)  lawful  money  [26]  of  the  United 
States  of  America,  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained  and 
sold,  and  by  these  presents  does  grant,  bargain,  sell, 
convey  and  confirm  unto  the  said  party  of  the  second 
'part  and  to  their  heirs  and  assigns  forever,  all  the 
following  described  real  estate,  situate  in  the  County 
of  Boise,  State  of  Idaho,  to  wit:  NE.  %  of  the  SE. 
%  SE.  14  of  NW.  14,  SW.  %  of  NE.  %,  'SE.  %  of 
NE.  %  and  lot  4  of  sec.  19,  tp.  13  N.  R.  5  E.,  and  lot 
11,  sec.  2,  tp.  11  N.,  R.  3  E.;  NW.  i^  SW.  14,  S.  1/2 
of  SE.  14  of  sec.  26,  N.  1/0  of  NE.  14,  SW.  14  of  NE. 
%,  the  northwest  %,  N.  1/0  of  SW.  14,  NW.  %  of 
SE.  1/4  of  sec.  17,  the  NW.  14,  the  N.  1/2  of  NE.  % 
of  sec.  35,  tp.  16  N.,  R.  4  E.,  SW.  %  of  SW.  %,  NW. 
%  of  SE.  1/4  NE.  14  of  NE.  14  of  sec.  29,  E.  i^  of 
NW.  14,  NE.  1/4  of  sec.  31,  tp.  16  N.,  R.  5  E.,  NE.  i/4 
of  NW.  14  of  sec.  7,  tp.  13  N.,  R.  5  E.,  and  the  NW. 
14  of  sec.  25,  tp.  16  N.,  R„  4  E.,  Boise  meridian. 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining  and  the  reversion 
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and  reversions,  remainder  and  remainders,  rents,  is- 
sues and  profits  thereof,  and  all  estate,  right,  title 
and  interest  in  and  to  the  said  property  as  well  in 
law  as  in  equity  of  the  said  parties  of  the  first  part. 
To  have  and  to  hold  all  and  singular  the  above 
-mentioned  and  described  premises  together  with  the 
appurtenances  unto  the  party  of  the  second  part  and 
to  his  heirs  and  assigns  forever,  and  the  said  parties 
of  the  first  part  and  their  heirs  the  said  premises  in 
the  quiet  and  peaceable  possession  of  the  said  party 
of  the  second  his  heirs  and  assigns,  against  the  said 
parties  of  the  first  part  and  their  heirs,  and  against 
all  and  every  person  [27]  and  persons  whomso- 
ever lawfully  claiming,  or  to  claim  the  same,  shall 
and  will  warrant  and  by  these  presents  forever  de- 
fend. 

IN  WITNESS  WHEREOF,  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

MOLLIE  CONKLIN.     [Seal] 
Bv  R.  M.  COBBAN, 
Her  Attorney  in  Fact. 
EDWARD  A.  REDDY,     [Seal] 
Administrator   of   the    Estate    of   Patrick   Reddy, 
Deceased. 

By  R.  M.  COBBAN, 
His  Attorney  in  Fact. 
EMILY  M.  REDDY,     [Seal] 
Administratrix   of   the   Estate   of  Patrick   Reddy, 
Deceased. 

By  R.  M.  COBBAN, 
Her  Attorney  in  Fact. 
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I.  R.  S.  $2.75. 
Sept.  23,  1901. 
E.  M.  C. 

Signed,  sealed  and  delivered  in  the  presence  of 

0.  W.  WILLETT. 
State  of  Idaho, 
County  of  Boise, — ss. 

On  this  23d  day  of  September,  1901,  before  me, 
John  M.  Haines,  a  Notary  Public  in  and  for  the  said 
county,  personally  appeared  R.  M.  Cobban,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument,  as  the  attorney  in  fact  of  Mollie 
Conklin  and  Edward  A.  Reddy,  administrator,  and 
Emily  M.  Reddy,  administratrix  of  the  Estate  of 
Patrick  Reddy,  deceased,  and  acknowledged  to  me 
that  he  subscribed  the  name  of  Mollie  Conklin, 
Edward  A.  Reddy  and  Emily  M.  Reddy  as  prin- 
cipals and  his  own  name  as  attorney  in  fact. 

IN  AVITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  JOHN  M.  HAINES, 

Notary  Public.  [28] 
— that  said  alleged  conveyance  and  certificate  of 
acknowledgment  -were  by  said  Cobban  filed  for  record 
in  the  office  of  the  Recorder  of  Boise  County,  Idaho, 
on  the  30th  day  of  September,  1901,  and  were  writ- 
ten in  the  record's  of  said  office  in  Book  of  Deeds, 
Records  No.  22,  at  page  45,  and  still  so  remain  writ- 
ten in  said  book. 

XXII. 

That  thereafter,  and  during  the  year  1902,  said 
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lieu  lands  were  patented  by  the  United  States  to 
complainant,  Mollie  Conklin,  and  said  Emily  M. 
Eeddy,  administratrix,  and  Edward  A.  Reddy,  ad- 
ministrator ;  that  at  the  time  said  alleged  conveyance 
by  said  Cobban,  purporting  to  be  made  by  him  as 
attorney  in  fact  for  complainant  and  said  repre- 
sentatives of  Patrick  Eeddy,  deceased,  was  made 
and  acknowledged  by  said  Cobban  and  placed  on  the 
records  of  said  Boise  County,  Idaho,  so  as  aforesaid, 
neither  complainant,  nor  said  representatives,  nor 
said  Cobban  had  any  title  whatever  to  said  lieu  lands, 
and  neither  of  them  had  more  than  an  equity  therein^ 
as  said  Joseph  C.  Campbell,  John  A.  Benson,  R.  M. 
Cobban,  Henry  Turrish,  said  unknown  promoting 
stockholders,  and  E.  B.  Weirick,  then  and  there  well 
knew. 

XXIII. 
That,  as  complainant  is  informed  and  believes,  and 
therefore  alleges,  said  Cobban  and  said  Weirick  were 
mere  agents  and  dununies  of  said  Benson,  Henry  Tur- 
rish and  said  unknown  promoting  stockholders,  and 
acting  as,  and  were  used  as  mere  tools  by  said  Ben- 
son, said  Turrish  and  said  promoting  stockholders, 
and  said  Cobban  and  Weirick  were  used  as  a  conduit 
by  means  whereof  to  effect  the  alleged  transfer  of 
said  lieu  lands  to  said  Lumber  Company,  thereafter 
to  be  organized,  on  the  one  hand,  and  of  the  proceeds 
thereof  to  said  Benson,  on  the  other  hand,  in  and 
about  the  business  of  said  alleged  conveyance  of  said 
lands  by  said  Cobban  [29]  to  said  Weirick, 
trustee,  and  that  said  transaction  was  in  substance 
and  effect  a  deal  between,  and  for  the  benefit  of,  said 
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Benson  and  said  Payette  Lumber  and  Manufactur- 
ing Company,  to  be  thereafter  organized;  and  that 
the  said  Payette  Lumber  and  -Manufacturing  Conir 
pany,  thereafter  to  be  organized,  was  the  real  party 
for  whom  said  Weirick  was  acting  as  tinistee,  as 
aforesaid,  and  which  Company  was  the  purported 
beneficiary  thereunder;  and  that  said  Cobban,  said 
Henry  Turrish,  who  was  a  promoting  stockholder, 
and  said  unkno^ATi  promoting  stockholders  of  said 
company  were  but  acting  for  and  on  behalf  of  said 
Payette  Lumber  and  Manufacturing  Company,  bene- 
ficiary as  aforesaid. 

XXIV. 
That  complainant  did  not  know  that  said  alleged 
powers  of  attorney,  or  am^  of  them,  were  in  ex- 
istence, or  that  said  alleged  conveyance  to  said  Wei- 
rick,  trustee,  aforesaid,  was  in  existence  prior  to  the 
first  day  of  January  1903;  that  complainant,  im- 
mediately thereafter,  and  prior  to  the  first  day  of 
May,  1903,  repudiated  said  alleged  powers  of  at- 
torney and  said  conveyance;  that  the  total  number 
of  acres  of  ^^base  lands"  which  plaintiff  made  a  ver- 
bal agreement,  as  aforesaid,  to  sell  to  said  Benson 
was  nine  thousand  six  hundred  (9,600)  ;  that  plaiuf- 
tiff  has  received  the  sum  of  Two  Thousand  Seven 
Hundred  and  Fifty  Dollars  ($2,750)  in  two  pay- 
ments, at  the  office  of  said  Campbell,  and  which,  she 
was  informed  and  believed,  were  made  for  deeds 
which  had  been  taken  out  of  the  agreed  escrow ;  that 
complainant  is  ready,  able,  and  willing  to  restore  to 
said  Benson  and  said  Campbell  everything  of  value 
that  she  has  received  from  them,  or  either  of  them ; 


36  E,  M,  Cobban  et  al, 

that  she  has  not  done  so,  or  offered  to  do  so,  because 
said  Campbell  and  said  Benson  have,  by  their  acts 
herein  [30]  related,  placed  it  beyond  their  power, 
or  the  power  of  either  of  them,  to  restore  to  complain- 
ant the  position  that  she  occupied  in  relation  to  said 
lands  and  to  the  title  thereof  prior  to  the  said  al- 
leged conversance  of  said  lieu  lands  to  said  Weirick 
trustee ;  that  she  does  not  make  such  offer  now,  be- 
cause it  is  still  impossible  for  them,  or  either  of  them 
to  do  so,  and,  also,  because  neither  said  Campbell  nor 
said  Benson  are  indispensable  parties  to  this  action, 
and  are  not  made  parties,  and  to  make  them  such 
would  oust  the  jurisdiction,  and  also,  because  their 
rights,  if  they,  or  either  of  them  have  any,  against 
complainant  or  to  said  lieu  lands  will  not  be  affected 
by  any  decree  or  order  herein. 

That  complainant  has  never  received  anrrthing  of 
value  from  any  of  the  defendants  in  this  action. 

XXV. 

That  defendants,  R.  M.  Cobban,  E.  B.  Weirick,  in- 
dividually and,  also,  as  trustee,  Payette  Lumber  and 
Manufacturing  Company,  John  Doe,  Mar}^  Doe, 
Richard  Roe  and  Thomas  Roe,  and  each  of  them, 
unjustly  claim  an  interest  or  estate  adverse  to  com- 
plainant in  said  lieu  lands,  in  paragraph  VII  herein 
mentioned  that  none  of  said  defendants  has  any 
rightful  claim,  right,  title,  or  interest  thereto  or 
therein;  on  the  contrary,  that  each  and  all  of  said 
claims  are  utterly  without  right;  that  said  alleged 
powers  of  attorney  and  alleged  conveyance  to  Wei- 
rick trustee,  are  invalid  and  fraudulent  and  forged 
and  constitute  a  cloud  upon  complainant's  title  to 
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said  lieu  lands. 

XXVI. 

All  which  actings,  doings  and  pretenses  of  said 
defendants  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong,  injury,  and 
oppression  of  complainant  in  the  premises ;  and  that 
complainant  is  remediless  in  the  premises,  at  and 
[31]  by  the  strict  rules  of  the  common  law,  and  can 
only  have  relief  in  a  court  of  equity,  where  matters 
of  this  nature  are  properly  cognizable  and  reliev- 
able.  To  the  end,  therefore,  that  justice  may  be  done 
in  the  premises,  complainant  prays  that  defendants, 
and  each  of  them,  be  reqoiired  to  set  forth  fully  the 
nature  of  their  claims  to  said  real  property,  herein 
known  as  and  called  lieu  lands;  that  defendants  be 
forever  barred  and  enjoined  from  ajl  claipi  to  any 
estate  of  freehold  or  of  inheritance  in  said  real  prop- 
erty, and  that  complainant  be  decreed  to  be  the  owner 
thereof  and  entitled  to  the  possession  of  the  same; 
for  a  decree  of  this  court  adjudging  said  powers  of 
attorney  and  said  alleged  deed  to  Weirick,  trustee, 
null  and  of  no  effect ;  for  the  appointment  of  a  com- 
missioner by  the  court  and  that  such  commissioner 
be  directed  to  make  and  execute  to  complainant  a 
full  and  complete  release,  cancellation  and  annul- 
ment of  said  alleged  powers  of  attome^y  and  that  they 
be  declared  false  and  forged  and  said  alleged  deed 
to  Weirick,  trustee,  be  cancelled  and  annulled;  for 
^a  perpetual  injunction  restraining  said  defendants, 
their,  and  such  of  their  agents,  attorneys,  servants 
and  employees,  from  entering  upon  or  taking  pos- 
session of  said  lieu  lands,  or  any  part  ^thereof,  and 
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from  cutting  or  removing  timber  therefrom,  and 
from  committing  waste  thereon,  and,  in  the  mean- 
time, for  a  temporary  injunction  of  like  tenor  and 
effect :  and,  to  the  end  that  complainant  may  obtain 
the  relief  to  wliich  she  is  justly  entitled,  in  the  prem- 
ises, she  now  prays  the  couii:  to  grant  her  due  process 
of  subpoena  directed  to  the  said  E.  M.  Cobban,  E. 
B.  T\"eirick,  individually,  and,  also  as  tmstee, 
Payette  Lmnber  and  ^lanufactiiring  Company,  a 
corporation  John  Doe.  Mary  Doe,  Richard  Eoe, 
Thomas  Eoe,  defendants  hereinbefore  named,  requir- 
ing and  commanding  each  of  them  to  appear  herein 
and  answer,  but  not  under  oath,  the  same  [32] 
being  expressly  waived,  the  several  allegations  in 
this,  complainant's  bill  contained,  and  if  said  defend- 
ants should  not  come  within  the  jurisdiction  of  this 
court,  that  such  proceedings  may  be  had  in  regard  to 
them,  by  jxiblication,  or  otherwise,  to  conclude  them 
in  the  premises  as  may  be  authorized  by,  and  be  ac- 
cording to  the  form  of  the  statutes  in  such  case  made 
and  provided :  and  for  such  other  and  further  relief 
as  may  be  just  and  according  to  equity,  according 
to  the  nature  of  the  case ;  and  complainant,  as  in  duty 
bound,  will  ever  pray. 

WM.  B.  DAVIDSOX, 
X.  E.  COXKLIX. 
Solicitors  for  Complainant.     [33] 

State  of  California, 
County  of  Los  Angeles, — ss. 

MoUie  Conklin,  first  being  duly  sworn,  deposes  and 
says:  That  she  is  the  complainant  in  the  above-en- 
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titled  action;  that  she  has  read  the  foregoing  Com- 
plaint and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  her  own  knowledge,  except  as  to  the 
matters  therein  stated  on  information  and  belief,  and 
as  to  those  matters  that  she  believes  it  to  be  true. 

MOLLIE  CONKLIN. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  April,  A.  D.  1908. 

[Seal]  P.  J.  CHRIST, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
My  Commission  expires  Sept.  13th,  1910. 
Service  of  copy  admitted  April  13th,  1908. 

CAVANAH  &  BLAKE. 

[Endorsed]  :  Filed  April  15,  1908.     A.  L.  Richard- 
son, -Clerk.     [34] 


In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  in  the  Ninth  Judicial  Circuit , 
Central  Division. 

IN  EQUITY— CONSOLIDATED  No.  60. 

THE    UNITED    STATES    OF    AMERICA    and 
MOLLIE  CONKLIN, 

Complainant, 

vs. 

PAYETTE  LUMBER  AND  MANUFACTURING 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 
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Separate  Amended  Answer  of  Defendant  Payette 
Lumber  and  Manufacturing  Company. 

SEPARATE  AMENDED  ANSWER  OF  THE 
DEFENDANT  PAYETTE  LUMBER  & 
MANUFACTURING  COMPANY  TO  THE 
AMENDED  BILL  OF  COMPLAINT  OF 
COMPLAINANT  MOLLIE  CONKLIN. 

COMEiS  NOW  the  above-named  defendant,  Pay- 
ette Lum'ber  &  Manufacturing  Company,  a  corpora- 
tion, and  for  itself  only,  now  and  at  all  times  here- 
after saving  to  itself  all  and  all  manner  of  benefits 
and  advantages  of  exceptions,  or  otherwise,  that  can 
or  may  be  had  or  taken  to  the  many  errors,  uncer- 
tainties and  imperfections  in  said  amended  bill  of 
complaint  of  complainant,  Mollie  Conklin,  contained 
for  amended  answer  thereto,  or  so  much  thereof  that 
this  answer  defendant  is  advised  it  is  material  or 
necessary  for  it  to  make  answer  to,  says,  as  follows : 

I. 

As  to  whether  complainant,  Mollie  Conklin,  is 
domiciled  in  and  is  a  resident  of  the  State  of  Cali- 
fornia, and  of  the  City  and  County  of  San  Francisco, 
in  said  State  of  California,  and  that  she  was  the  wife 
and  is  the  widow^  of  A.  R.  Conklin,  who  is  dead,  this 
answering  defendant  has  no  knowledge  or  informa- 
tion upon  which  to  base  a  belief  regarding  the  same 
and  therefore  denies  the  same.     [35] 

II. 

Admits  the  allegations  of  paragraphs  two,  three 
and  four  of  complainant,  Mollie  Conklin 's  amended 
bill  of  complaint. 
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III. 

That  as  to  whether  John  Doe  is  a  citizen  of  the 
State  of  Montana,  that  the  defendant  Mary  Doe, 
Richard  Roe  and  Thomas  Roe  are  citizens  of  the 
State  of  Minnesota,  and  that  complainant,  Mollie 
Conklin,  does  not  know  and  is  unable  to  ascertain 
the  true  names  of  the  said  defendants,  John  Doe, 
Mary  Doe,  Richard  Roe  and  Thomas  Roe,  etc.,  as 
alleged  in  paragraph  five  of  complainant  Mollie 
Conklin 's  amended  bill  of  complaint,  this  answering 
defendant  has  no  information  or  knowledge  suffi- 
cient to  form  a  belief  thereon  and  denies  the  same. 

IV. 

This  answering  defendant  admits  that  the  value 
of  the  lands  in  controversy,  herein  set  forth  and  de- 
scribed in  complainant  Mollie  Conklin 's  amended 
bill  of  complaint,  is  largely  in  excess  of  $5,000.00,  and 
admits  that  the  imdivided  one-half  interest  in  con- 
troversy herein  between  complainant  Mollie  Conklin 
and  this  answering  defendant  is  in  excess  of  $5,000.00. 

V. 

This  answering  defendant  denies  that  complainant 
Mollie  Conklin  is  the  owner  in  fee  as  a  tenant  in 
common,  or  otherwise,  of  an  undivided  one-half,  or 
anv  other  interest,  in  the  lands  set  forth  and  de- 
scribed  in  paragraph  seven  of  complainant  Mollie 
Conklin 's  amended  bill  of  complaint,  or  any  part 
thereof,  or  that  she  has  any  interest  whatever  therein. 
Denies  that  she  is  entitled  to  the  immediate  posses- 
sion of  said  lands  or  the  whole  or  any  part  thereof, 
or  that  she  is  entitled  to  the  possession  of  said  lands 
or  the  whole  or  any  part  thereof.     Admits  that  said 
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lands  are  not  in  the  possession  [36]  of  the  com- 
plainant Mollie  Conklin,  but  denies  that  they  are  not 
in  the  possession  of  this  answering  defendant,  and 
alleges  the  fact  to  be  that  said  and  all  of  said  lands 
are  in  the  possession  of  this  answering  defendant  as 
hereinafter  alleged.  Admits  that  said  lands  are  wild 
and  uncultivated  timber  lands,  but  denies  that  they 
are  vacant  or  unoccupied  and  not  in  the  possession 
of  any  person.  Admits  that  said  lands  are  situated 
in  the  State  of  Idaho,  United  States  of  America, 
County  of  Boise,  in  said  State,  as  described  in  para- 
graph seven  of  complainant  Mollie  Conklin's  bill  of 
complaint. 

VI. 

That  as  to  whether  Joseph  Campbell  is  a  citizen 
and  resident  of  the  State  of  California,  and  that  he 
is  an  attorney  at  law,  and  has  been  practicing  law  for 
more  than  twenty  years  last  past  in  the  courts  of  the 
State  of  California,  and  as  to  all  other  allegations 
contained  in  paragraph  eight  of  complainant  Mollie 
Conklin's  amended  bill  of  complaint,  this  answering 
defendant  has  no  knowledge  or  information  sufficient 
to  base  a  belief  thereon,  and  therefore  denies  each 
and  every  of  said  allegations  on  that  ground. 

VII. 

This  answering  defendant  admits  that  the  lands 
described  as  ''base  lands"  in  complainant  Mollie 
Conklin's  amended  bill  of  complaint  were  situated 
in  the  State  of  California,  and  prior  to  the  month  of 
June,  1900,  were  covered  by  and  included  in  a  public 
forest  reservation  under  the  laws  of  the  United 
States,  but  as  to  whether  complainant  Mollie  Conk- 
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lin  was  the  owner  in  fee  of  an  undivided  one-half 
interest  in  said  ^'base  lands"  which  have  been  for- 
merly owned  by  complainant  [37]  iMoUie  Conk- 
lin's  husband,  as  alleged  in  paragraph  eight,  and  was 
in  the  vear  1900,  or  at  anv  other  time,  entitled  to  the 
possession  of  said  lands,  or  any  part  thereof,  or  that 
complainant  Mollie  Conklin 's  husband  died  testate, 
this  answering  defendant  has  no  knowledge  or  in- 
formation sufficient  to  base  a  belief  thereon  and 
therefore  denies  the  same.  This  answering  defend- 
ant admits  that  the  '^base  lands"  referred  to  in  com- 
plainant Mollie  Conklin 's  amended  bill  of  complaint 
are  situated  in  the  State  of  California,  and  are  de- 
scribed and  set  forth  in  paragraph  nine  of  com- 
plainant Mollie  Conklin 's  amended  bill  of  complaint, 
but  as  to  whether  complainant  Mollie  Conklin  was, 
in  the  vear  1900,  or  at  anv  other  time,  the  owner  in 
fee,  or  otherwise,  of  any  base  lands  at  all,  situated 
in  the  State  of  California,  or  elsewhere,  this  answer- 
ing defendant  has  no  knowledge  or  information  suffi- 
cient to  base  a  belief  thereon,  and  therefore  denies 
the  same. 

VIII. 
As  to  whether  during  the  year  1900  John  A.  Ben- 
son mentioned  in  paragraph  ten  of  complainant 
Mollie  Conklin 's  amended  bill  of  complaint  was,  and 
for  many  years  immediately  preceding  the  year  1900, 
continuously,  or  otherwise,  has  been  a  client  and  inti- 
mate personal  friend  of  the  said  Joseph  C.  Campbell, 
and  as  to  the  allegations  in  said  paragraph  ten  of 
complainant  Mollie  Conklin 's  amended  bill  this  an- 
swering defendant  has  no  knowledge  or  information 
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upon  which  to  base  a  belief  regarding  the  same  and 
therefore  denies  the  same. 

IX. 
This  answering  defendant  denies  that  during  the 
month  of  August,  1900,  or  at  any  other  time,  that 
certain  [38]  or  any  promoting  or  any  other  kind 
of  stockholders  of  the  thereafter  incorporated  com- 
pany, to  wit.  The  Payette  Lumber  &  Manufacturing 
Company,  or  anyone  connected  with  the  Payette 
Lumber  &  Manufacturing  Company,  either  as  stock- 
holders or  otherwise,  did  wrongfully  and  unlawfully 
or  wrongfully  or  unlawfully  agree,  conspire  and  con- 
federate together,  or  agree  or  conspire  or  confederate 
together,  or  otherwise,  by  means  of  artifice  and  de- 
ceit, or  artifice  or  deceit,  or  otherwise,  to  induce 
complainant  Mollie  Conklin  to  surrender  said  or  any 
base  lands  to  the  United  States,  or  to  select  under 
the  laws  of  the  L^nited  States,  or  otherwise,  other 
or  anv  lands  called  lieu  or  anv  other  kind  of  lands, 
in  lieu  or  otherwise  of  said  base  or  any  other 
kind  of  lands,  or  to  cheat  and  defraud  or  cheat 
or  defraud  complainant  Mollie  Conklin,  or  anyone 
else  out  of  such  lieu  or  any  other  kind  of  lands 
which  had  been  so  selected  at  any  other  time,  or  out 
of  the  title,  right  of  possession,  or  proceeds  thereof, 
or  any  part  thereof,  or  to  sell  said  or  any  lieu  lands 
to  themselves  or  to  anvone  else,  and  unlawfully  or 
otherwise  deprive  the  complainant,  Mollie  Conklin, 
of  the  use,  possession  and  enjoyment,  or  the  use, 
possession  or  enjoyment  of  the  said  lieu  or  any  other 
kind  of  lands,  or  of  the  proceeds  or  any  part  thereof, 
or  to  convert  the  same  or  any  part  of  the  same  to  their 


vs,  MoUie  ConMin,  45 

own  use  or  to  the  use  of  any  of  them  or  at  all. 

As  to  whether  during  the  month  of  August,  1900, 
or  at  any  other  time  in  the  office  of  and  in  the 
presence  and  hearing  of  the  said  Joseph  C.  Gamp- 
bell,  in  the  City  of  San  Francisco,  it  was  orally 
agreed  between  the  said  [39]  John  A.  Benson  on 
his  own  behalf,  and  the  said  complainant  Mollie 
Conklin,  and  the  said  Emily  M.  Eeddy,  as  adminis- 
tratrix of  the  Estate  of  Patrick  Reddy,  deceased, 
through  their  attorney,  the  said  Joseph  C.  Campbell, 
that  the  said  Benson  should  purchase  for  the  said 
complainant  Mollie  Conklin  and  the  said  administra- 
trix should  sell  to  him  the  base  lands  mentioned 
in  paragraph  9  of  complainant  Mollie  Conklin 's 
amended  bill  of  complaint,  and  as  to  all  the  remain- 
ing allegations  of  paragraph  11  of  complainant 
Mollie  Conklin 's  amended  bill  of  complaint,  this  an- 
swering defendant  has  no  knowledge  or  information 
upon  which  to  base  a  belief  regarding  the  same,  and 
therefore  denies  the  same. 

As  to  whether  Joseph  C.  Campbell,  John  A.  Ben- 
son, defendant  R.  M.  Cobban,  defendant  E.  B. 
Weirick,  and  other  persons  whose  names  are  un- 
known, did  wrongfully  and  unlawfully  agree  and  did 
conspire  and  confederate  together  by  means  of  arti- 
fice and  deceit  to  induce  complainant  Mollie  Conklin, 
to  surrender  base  or  any  other  lands  to  the  United 
States,  and  to  select  lands  under  the  laws  of  the 
United  States,  lands  in  lieu  of  said  base  lands,  and 
to  cheat  and  defraud  complainant  Mollie  Conklin 
out  of  such  lieu  or  any  lands  when  such  lieu  or  any 
lands  should  have  been  selected,  or  that  said  last 
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named  persons  did  conspire  to  cheat  and  defraud 
said  complainant  Mollie  Conklin  out  of  the  title,  right 
of  possession,  or  the  proceeds  of  any  part  thereof, 
or  to  sell  said  lieu  or  any  lands  to  themselves  and 
unlawfully  or  otherwise  to  deprive  complainant 
Mollie  Conklin  of  the  use,  possession  or  enjo}Tiient 
of  said  lieu  or  any  lands  or  the  proceeds  or  any 
part  thereof  to  their  own  use  or  to  the  use  of  any 
of  them,  this  answering  defendant  has  no  knowl- 
edge or  information  sufficient  to  base  a  [40]  be- 
lief regarding  the  same,  and  therefore  denies  the 
same. 

X. 

As  to  the  allegations  of  paragraph  12  of  com- 
plainant Mollie  Conklin 's  amended  bill  of  complaint, 
this  answering  defendant  has  no  knowledge  or  in- 
formation sufficient  to  base  a  belief  regarding  the 
same,  and  therefore  denies  the  same. 

XI. 

As  to  the  allegations  of  paragraph  13,  except  as 
to  the  allegation  that  complainant  Mollie  Conklin 
placed  her  signature  at  the  bottom  of  certain  deeds, 
conveying  the  base  lands  referred  to  in  paragraph 
9  of  comiDlainant  Mollie  Conklin 's  amended  bill  of 
complaint,  which  this  answering  defendant  admits, 
this  answering  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  base  a  belief  regarding  the  same, 
and  therefore  denies  each  and  every  of  said  allega- 
tions. 

XII. 

As  to  all  the  allegations  contained  in  paragraph 
14  of  comx3lainant  Mollie  Conklin 's  amended  bill  of 
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complaint,  this  answering  defendant  has  no  knowl- 
edge or  information  sufficient  to  base  a  belief  regard- 
ing the  same  and  therefore  denies  the  same. 

XIII. 

As  to  the  allegations  of  paragraph  15  of  com- 
plainant Mollie  Conklin 's  amended  bill  of  complaint, 
this  answering  defendant  has  no  knowledge  or  infor- 
mation sufficient  to  base  a  belief  regarding  the  same, 
and  therefore  denies  each  and  every  of  them. 

XIV. 

As  to  whether  neither  Campbell  or  Benson,  nor 
any  other  person,  ever  informed  complainant  Mollie 
Conklin  that  she  had  signed  deeds  to  the  base  lands 
mentioned  in  paragraph  [41]  9,  etc.,  and  as  to  all 
the  allegations  in  paragraph  16  of  complainant 
Mollie  Conklin 's  amended  bill  of  complaint,  except 
as  to  the  allegations  that  certain  powers  of  attorney 
were  placed  on  record  in  the  recorder's  office  of 
Boise  County,  Idaho,  this  answering  defendant  has 
no  knowledge  or  information  sufficient  to  base  a  be- 
lief regarding  the  same,  and  therefore  denies  the 
same. 

XV. 

This  answering  defendant  admits  the  allegations 
of  paragraph  17,  except  as  to  the  allegation  that  the 
powers  of  attorney,  referred  to  were  alleged  powers 
of  attorney,  which  this  answering  defendant  denies. 

XVI. 
This  answering  defendant  has  no  knowledge  or  in- 
formation as  to  whether  complainant  Mollie  Conklin 
has  ever  seen  or  spoken  to  R.  M.  Cobban,  etc.,  as  al- 
leged in  paragraph  18  of  complainant  Mollie  Conk- 
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lin's  amended  bill  of  complaint,  and  as  to  that  and  all 
other  allegations  in  said  paragraph  18,  this  answering 
defendant  has  no  knowledge  or  information  sufficient 
to  base  a  belief  regarding  the  same,  and  therefore 
denies  each  and  every  of  said  allegations. 

^  XVII. 
This  answering  defendant  admits  that  there  was 
no  administration  upon  any  estate  of  the  said  Pat- 
rick Eeddy  in  the  State  of  Idaho,  but  denies  that  any 
of  its  promoting  stockholders  or  anyone  interested  or 
connected  with  it  in  any  way  ever  had  knowledge 
that  no  administration  had  been  had  upon  the  estate 
of  Patrick  Reddy,  deceased,  in  the  State  of  Idaho, 
prior  to  the  year  1903,  but  as  to  whether  Joseph  C. 
Campbell,  John  A.  Benson,  and  defendants  R.  M. 
Cobban  and  E.  B.  Weirick,  ever  knew  of  such  [42] 
fact,  this  answering  defendant  has  no  knowledge 
sufficient  to  base  a  belief  regarding  the  same,  and 
therefore  denies  the  same.  This  answering  defend- 
ant denies  that  it  is  a  fact  that  the  unknown  or  any 
other  kind  of  promoting  stockholders  of  this  answer- 
ing defendant  or  anyone  connected  with  this  answer- 
ing defendant,  knew  that  it  was  a  fact  that  neither 
the  said  Emily  M.  Reddy,  as  administratrix  of  the 
Estate  of  Patrick  Reddy,  deceased,  nor  Edward  A. 
Reddy,  as  administrator,  who  appear  in  the  powers 
of  attorney  to  make  said  powers  of  attorney,  or  any 
of  them,  or  to  appoint  R.  M.  Cobban,  or  any  other 
person  or  persons,  their  or  either  of  their  attorneys 
or  attorney  in  fact,  in  their  representative  capacity 
to  sell,  exchange,  transfer,  dispose  of  or  deal  with 
said  lieu  land,  or  any  part  or  interest  therein,  or  for 
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any  other  purpose  whatever,  but  alleges  the  fact  to 
be  that  the  said  Emily  M.  Eeddy,  as  administratrix, 
or  the  said  Edward  A.  Reddy,  as  administrator,  had 
full  power  and  authority  and  were  fully  competent 
to  execute  all  of  said  powers  of  attorney  in  their 
representative  capacity  to  sell,  exchange,  transfer, 
dispose  of  and  deal  with  said  lieu  lands,  and  every 
part  and  parcel  thereof. 

XVIII. 
This  answering  defendant  admits  that  on  the  21st 
day  of  September,  1901,  R.  M.  Cobban  made,  exe- 
cuted, acknowledged  and  delivered  a  writing  wherein 
he  was  attorney  in  fact  for  the  complainant  Mollie 
Conklin,  and  also  Emily  M.  Reddy,  as  administra- 
trix, and  Edward  A.  Reddy,  as  administrator  of  the 
Estate  of  Patrick  Reddy,  deceased,  conveying  a  por- 
tion of  the  lieu  lands  described  in  paragraph  seven 
of  complainant  Mollie  Conklin 's  amended  bill  of 
complaint  to  the  defendant  E.  B.  Weirick,  as  trus- 
tee, and  that  said  conveyance,  together  with  a  [43] 
certificate  of  acknowledgment  thereof,  were  in  words 
and  figures  set  forth  in  paragraph  21  of  the  bill  of 
complaint^  Mollie  Conklin. 

XIX. 
This  answering  defendant  denies  that  the  said  Cob- 
ban or  the  said  Weirick  were  mere  or  any  other  kind 
of  agents  and  dummies,  or  agents  or  dummies,  of  the 
said  Benson  or  Henrv  Turrish,  or  said  or  anv  known 
or  unkno\\Ti  or  any  other  kind  of  promoting  stock- 
holders of  this  answering  defendant,  or  acting  as  or 
w^ere  used  as  mere  or  any  other  kind  of  tools  by  said 
Benson  or  Turrish  or  said  or  any  promoting  stock- 
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holder  or  stockholders  of  this  answering  defendant, 
or  that  said  Cobban  or  Weirick  were  used  as  a  con- 
duit or  otherwise  bv  means  whereof  or  otherwise  to 
affect  the  alleged  or  any  transfer  of  said  or  any  lieu 
lands  to  this  answering  defendant  thereafter  to  be 
organized  on  the  one  hand,  and  of  the  proceeds 
thereof  to  the  said  Benson  on  the  other  or  anv  hand, 
or  otherwise  or  at  all  in  or  about  the  business  of 
said  alleged  or  any  conveyance  of  said  or  any  lands 
by  said  Cobban  to  the  said  Weirick,  trustee.  Denies 
that  said  or  any  transaction  was  in  substance  or 
otherwise  of  effect,  or  otherwise,  a  deal  between  or 
for  the  benefit  of,  or  otherwise,  of  the  said  Benson 
or  the  Payette  Lumber  &  Manufacturing  Company, 
to  be  thereafter  organized  or  for  either  of  them  or 
for  anyone  else.  Denies  that  the  said  Payette  Lum- 
ber &  Manufacturing  Company  thereafter  to  be  or- 
ganized was  the  real  or  any  other  kind  of  party  for 
whom  the  said  Weirick  was  acting  as  trustee  or  other- 
wise. Denies  that  the  said  Cobban  and  the  said  Tur- 
rish,  or  either  of  them,  or  any  known  or  unknown, 
or  any  other  kind  of  promoting  stockholder  or  stock- 
holders of  this  answ^ering  defendant  were  acting  for 
and  on  behalf  or  for  or  on  behalf  of  this  answering 
defendant  as  a     [44]     beneficiary  or  otherwise. 

XX. 
As  to  whether  complainant  Mollie  Conklin  did  not 
know  that  the  powers  of  attorne}^  or  any  of  them  re- 
ferred to  in  complainant  Mollie  Conklin 's  amended 
bill  of  complaint,  as  haying  been  executed  to  R.  M. 
Cobban,  were  in  existence  or  that  the  conveyance  to 
Weirick,  trustee,  was  in  existence  prior  to  the  first 
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day  of  January,  1903,  this  answering  defendant  has 
no  knowledge  or  information  sufficient  to  base  a  be- 
lief regarding  the  same,  except  what  appears  from 
the  records  of  the  recorder's  office  of  Boise  County, 
Idaho,  and  therefore  denies  the  same.  As  to  whether 
complainant  Mollie  Conklin  immediateh^  after  Jan- 
uary, 1903,  and  prior  to  the  first  day  of  May,  1903, 
repudiated  the  said  powers  of  attorney  or  any  of 
them,  and  said  conveyance  to  E.  B.  Weirick,  trustee, 
referred  to  in  paragraph  21  of  complainant  Mollie 
Conklin 's  amended  bill  of  complaint,  this  answering 
defendant  has  no  knowledge  or  information  suffi- 
cient to  base  a  belief  regarding  the  same,  and  there- 
fore denies  the  same.  As  to  whether  complainant 
Mollie  Conklin  is  ready,  able  and  willing  to  restore 
to  the  said  Benson  and  Campbell,  or  either  of  them, 
everything  or  anything  of  value  that  she  has  re- 
ceived from  them,  or  either  of  them,  this  answering 
defendant  has  no  knowledge  or  information  sufficient 
to  base  a  belief  regarding  the  same,  and  therefore 
denies  the  same.  As  to  whether  complainant  Mollie 
Conklin  has  ever  received  anything  of  value  from 
any  of  the  defendants  in  this  action,  this  answering 
defendant  has  no  knowledge  or  information  regard- 
ing the  same  and  therefore  denies  the  same,  except 
as  to  that  part  of  the  allegation  relating  to  this  an- 
swering defendant.     [45] 

XXI. 
This  answering  defendant  admits  that  it  claims  an 
interest  or  estate  adverse  to  complainant  in  the  lieu 
lands  described  in  paragraph  7  of  complainant  Mol- 
lie Conklin 's  amended    bill  of    complaint.     Denies 
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that  it  unjustly  claims  an  interest  or  estate  adverse 
to  complainant  Mollie  Conklin  in  said  lieu  lands  de- 
scribed in  paragraph  7  of  complainant  Mollie  Conk- 
lin's  amended  bill  of  complaint.  Denies  that  the 
claim  of  this  answering  defendant  to  the  lieu  lands 
referred  to  in  paragraph  7  of  complainant  Mollie 
Conklin  \s  amended  bill  of  complaint,  or  any  part 
thereof,  or  any  interest  therein,  is  without  right,  title 
or  interest  thereto.  Denies  that  the  powers  of  at- 
torney referred  to  in  complainant  Mollie  Conklin 's 
amended  bill  of  complaint,  and  the  conveyance  to  the 
said  Weirick,  trustee,  referred  to  therein,  or  either 
of  them,  are  invalid  and  fraudulent,  or  that  they 
constitute  a  cloud  upon  complainant  Mollie  Conk- 
lin's  title  to  the  said  lieu  lands,  or  any  part  thereof. 
But  this  answering  defendant  alleges  the  fact  to  be 
that  it  is  the  sole  and  exclusive  owner  of  the  entire 
property  set  forth  and  described  in  paragraph  7  of 
complainant  Mollie  Conklin 's  amended  bill  of  com- 
plaint, and  every  part  and  parcel  thereof. 

This  answering  defendant,  further  answering  com- 
plainant Mollie  Conklin 's  amended  bill  of  complaint, 
avers : 

I. 

That  on  or  about  the  19th  day  of  May,  1903,  this 
answering  defendant  purchased  from  E.  B.  Weirick, 
trustee  of  Butte,  Montana,  the  lands  set  forth  and 
described  in  paragraph  7,  of  complainant  Mollie 
Conklin 's  amended  [46]  bill  of  complaint  (to- 
gether with  other  lands),  paying  therefor  a  good  and 
valuable  consideration,  to  wit:  the  sum  of  $8.5514 
per  acre,  being  the  full  value  thereof  according  to 
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the  market  price  of  such  lands  in  the  vicinity  of  their 
location,  which  payment  was  made  in  lawful  money 
of  the  United  States,  and  was  accepted  by  the  said 
E.  B.  Weirick,  trustee,  as  payment  in  full  for  said 
lands. 

That  the  said  E.  B.  Weirick,  trustee,  conveyed 
said  lands  to  this  answering  defendant  by  warranty 
deed,  dated  May  19th,  1903,  which  said  deed  was  duly 
acknowledged  by  the  said  E.  B.  Weirick,  trustee,  on 
the  22d  day  of  May,  1903,  and  thereafter  on  the  25th 
day  of  May,  1903,  was  delivered  to  this  answering 
defendant,  a  copy  of  which  said  deed  (abbreviated 
only  as  to  descriptions)  is  hereto  attached,  marked 
Exhibit  ''A,"  and  made  a  part  hereof. 

That  this  answering  defendant  was,  at  the  time  of 
the  purchase  of  the  lands  described  in  paragraph  7 
of  complainant  Mollie  Conklin 's  amended  bill  of 
complaint,  an  innocent  purchaser  of  said  lands  for 
a  valuable  consideration,  and  had  no  information  or 
knowledge  of  any  fact  or  facts  which  would  lead  it 
or  its  agents  or  officers  to  believe  that  the  title  of 
any  of  said  lands  was  in  question. 

That  up  to  and  including  the  time  of  the  purchase 
of  the  said  lands  and  the  delivery  of  the  deed  there- 
for this  answering  defendant  had  no  notice  or  knowl- 
edge, directly  or  indirectly,  of  any  fraud  upon  the 
part  of  any  person  or  persons  in  the  acquisition  of 
the  title  to  said  lands,  or  any  part  thereof ;  nor  did 
this  answering  defendant  have  any  notice  or  knowl- 
edge whatever  that  said  lands  or  any  part  thereof 
w^ere  acquired  in  any  other  than  in  the  usual,  legiti- 
mate and  lawful     [47]     manner  that  lands  of  any 
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other  character  are  acquired;  nor  did  it  have  any 
notice  or  knowledge  that  entry  upon  said  lands  was 
made  in  any  other  than  in  a  legal  and  legitimate 
manner;  but  this  answering  defendant  was  a  bona 
fide  purchaser  of  the  said  lands  in  good  faith  and  for 
a  valuable  consideration  as  hereinbefore  stated. 

II. 
That  at  the  time  of  the  purchase  of  the  lands  de- 
scribed in  paragraph  7  of  complainant  Mollie  Conk- 
lin's  amended  bill  of  complaint  by  this  answering 
defendant,  and  at  the  time  of  the  delivery  to  this  an- 
swering defendant  of  the  deed  therefor,  the  grantor 
named  in  said  deed,  to  wit,  E.  B.  Weirick,  trustee, 
was  seized  in  fee,  in  the  possession  of  and  entitled  to 
the  possession  of  ail  of  the  lands  described  in  said 
I^aragraph  7. 

III. 
That  during  the  year  1900,  being  the  time  com- 
plainant Mollie  Conklin  alleges  in  paragraph  II  of 
her  amended  bill  of  complaint  that  Joseph  C.  Camp- 
bell and  John  Benson,  defendant  E.  M.  Cobban  and 
defendant  E.  B.  Weirick,  and  certain  promoting 
stockholders  of  the  Payette  Lumber  &  Manufactur- 
ing Company,  one  of  which  said  stockholders  was 
Henry  Turrish,  afterwards  vice-president  of  the 
Payette  Lumber  &  Manufacturing  Company,  and 
other  persons  unknown,  wrongfully  and  unlawfully 
agreed,  conspired  and  confederated  together  to  in- 
duce complainant  Mollie  Conklin,  to  surrender  the 
base  lands,  referred  to  in  her  amended  bill  of  com- 
plaint, to  the  United  States,  there  was  no  one  pro- 
moting the  incorporation  of  this  answering  defend- 
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ant,  and  this  answering  defendant  was  not  incor- 
porated until  January,  1903,  when  it  was  first  duly 
authorized  to  do  business  within  the  State  of  Idaho. 
[48] 

IV. 

And  this  defendant  denies  all  and  all  manner  of 
unlawful  combination  or  confederacy  wherewith  it 
is  by  said  bill  charged ;  without  this  there  is  no  other 
matter,  cause  or  thing  in  said  complainant  Mollie 
Conklin 's  amended  bill  of  complaint  contained  ma- 
terial or  necessary  for  this  answering  defendant  to 
make  answer  to  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed  and 
avoided  or  denied,  is  true  to  the  knowledge  or  belief 
of  this  answering  defendant  is  ready  and  willing 
to  aver,  maintain  and  prove  as  this  Honorable  Court 
shall  direct,  and  humbly  prays  to  be  hence  dismissed 
with  its  reasonable  costs  and  charges  on  its  behalf 
most  wrongfully  sustained. 

WHEREFORE  this  answering  defendant  prays: 

1.  That  complainant  Mollie  Conklin 's  amended 
bill  of  complaint  be  dismissed  and  that  she  take  noth- 
ing by  her  suit. 

2.  For  costs  of  suit. 

CAVANAH  &  BLAKE, 
Solicitors  and  of  Counsel  for  Defendant  The  Payette 
Lumber  &  Manufacturing  Company,   Pioneer 
Bldg.,  Boise,  Idaho. 

State  of  Idaho, 
County  of  Ada, — ss. 

E.  M.  Hoover,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  the  general  manager  of 
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the  Payette  Lumber  &  Manufacturing  Company, 
one  of  the  defendants  in  the  above-entitled  action; 
that  he  has  read  the  foregoing  answer,  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
to  be  on  his  information  or  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

E.  M.  HOOVER. 

Subscribed  and  sw^orn  to  before  me  this  30th  day 
of  April,  1909. 

[Seal]  JOHN  J.  BLAKE, 

Notary  Public.     [49] 

EXHIBIT  ^'A." 

THIS  INDENTURE,  Made  this  19th  day  of  May, 
iu  the  year  of  Our  Lord  One  Thousand  Nine  Hun- 
dred Three,  by  and  between  E.  B.  Weirick,  Trustee, 
of  Butte,  Montana,  the  party  of  the  first  part,  and 
the  Payette  Lumber  and  Manufacturing  Company, 
a  corporation  duly  organized  and  existing  under  and 
by  reason  of  the  laws  of  the  State  of  Minnesota,  the 
party  of  the  second  part. 

WITNESSETH,  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  one  dol- 
lar, to  hun  in  hand  paid  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowledged, 
has  granted,  bargained  and  sold,  and  by  these  pres- 
ents does  grant,  bargain,  sell,  convey  and  confirm 
unto  the  said  party  of  the  second  part,  its  successors 
and  assigns,  forever,  all  the  following  described  real 
estate,  situate  in  Boise  County,  State  of  Idaho,  as 
follows,  to  wit: 
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The  following  tracts  patented  by  the  United  States 
Government  to  Nathaniel  B.  Frisbie : 
Patent  Number  4531. 
S.  1/2  SW.  %,  S.  8,  T.  12  N.,  E.  4  E. 

Patent  #4532. 
SW.  14  NW.  %,  S.  8;  NE.  1/4  SE.  14,  S.  7,  T.  12 
N.,  E.  4  E. 

Patent  #4533. 
SE.  14  S.  8 ,  T.  12  N.,  R.  4  B. 
The  following  tracts  patented  by  the  United  States 
Government  to  C.  E.  Glover: 

Patent  #4542. 
NE.  14  SW.  %,  S.  18,  T.  12  N.,  E.  4  E. 

Patent  #4731. 
Lot  1,  S.  18,  T.  13  N.,  R.  5  E. 

Patent  #4538. 
SW.  %  NW.  %,  S.  1,  T.  12  N.,  R.  5  E. 

Patent  #4541. 
SE.  14  SW.  14,  S.  18,  T.  12  N.,  E.  4  E.     [50] 
The  following  tracts  patented  by  the  United  States 
Government  to  F.  A.  Hyde  &  Co. : 

Patent  #  4522. 
N.  1/2  NE.  14,  SE.  14  NE.  1/4,  SE.  1/4,  S.  23,  T.  11 
N.,  E.  3  E. 

Patent  #4515. 
NW.  %  SW.  14,  S.  33 ;  all  of  S.  28,  T.  11  N.,  E. 
3  E. 

Patent  #4524. 
N.  1/2  SW.  14,  NW.  14  SE.  14,  S.  24,  T.  11  N.,  E. 
3E. 

Patent  #4521. 
W.  1/2  NW.  14,  S.  10,  T.  11  N.,  E.  3  E. 
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The  following  tracts  patented  by  the  United  States 
Government  to  Jacob  Goldberg: 

Patent  #4526. 
SE.  1/4,  S.  1/0  NE.  1/4,  S.  22;  SW.  1/4,  S.  1/0  NW.  1/4, 
NE.  1/4  NW.  14,  lots  1,  2,  S.  23;  NE.  14  SW.  %,  S. 
14,  T.  12  N.,  R.  3  E.     Lot  3,  S.  31,  T.  13  N.,  R.  4  E. 

Patent  #4530. 
Lot  9,  S.  1,  T.  12  N.,  R.  3  E. 

Patent  #4528. 
Lot  5,  S.  1,  T.  12  N.,  R.  3  E. 

Patent  #4529. 
Lot  8,  S.  1,  T.  12  N.,  R.  3  E. 

Patent  #4527. 
Lot  4,  S.  1,  T.  12  N.,  R.  3  E. 

The  following  tracts  patented  by  the  United  States 
Government  to  Albert  Meyer: 

Patent  #4534. 
Lots  1,  2,  3,  4,  5,  6,  7,  E.  1/2  NW.  1/4,  S.  23 ;  E.  1/2 
NE.  14,  SW.  14   NE.  14.    Lots  1,  2,  3,  4,  5,  S.  26. 
Lot  7,  S.  10,  T.  11  N.,  R.  3  E.,  SW.  14  SE.  14,  S.  18, 
T.  12  N.,  R.  4  E. 

The  following  tracts  patented  b}'  the  United  States 
Government  to  Hiram  M.  Hamilton : 

Patent  #4823. 

SW.  14  NE.  14,  NW.  %  SE.  14,  SE.  %  SE.  %,  S. 
8;  SE.  14  SW.  14,  S.  13 ,  T.  16  N.,  R.  4  E.     [51] 

Patent  #4553. 
N.  1/2  NE.  %,  N.  1/2  NW.  14,  S.  17,  T.  12  N.,  R.  4  E. 

Patent  #4556. 

NE.  %,  E.  1/0  SE.  14,  S.  22 ;  S.  1/2  SW.  14,  NW.  1/4 
SW.  14,  S.  23 ,  T.  16  N.,  R.  4  E. 


vs.  Mollie  Conklin.  59 

Patent  #4821. 
SE.  14  S.  18 ;  W.  1/2,  S.  17 ;  NE.  14,  S.  7,  T.  13  N., 
R.  5E. 

Patent  #4554. 
SE.  1/4  NE.  1^,  S.  17 ;  S.  1/2  SE.  l^,  NW.  %  SE.  1/1, 
S.  9,  T.  12  N.,  R.  4  E. 

Patent  #4555. 
SW.  14  S.  9 ,  T.  12  N.,  R.  4  E. 

The  following  tracts  patented  by  the  United  States 
Government  to  W.  W.  Curtiss : 

Patent  #4633. 
NW.  14  NW.  14,  S.  1/2  NW.  14,  NE.  %  NE.  %,  S. 
1/2  NE.  14,  SE.  14  SW.  14,  S.  17 ;  NE.  14,  E.  1/2  NW. 
14,  NE.  14  SW.  14,  N.  1/2  SE.  1^,  SE.  %  SE,  %,  Lots 
1,  2,  3,  S.  19,  T.  11  N.,  R.  4  E. ;  E.  1/2  NE.  14,  NE.l^ 
SE.  14,  S.  24;  N.  1/2  NW.  14,  SW.  %,  NW.  %,  W.  1/2 
SW.  14,  S.  25 ;  E.  1/2  SE.  14,  SW.  14  SE.  l^,  S.  %> 
SW.  14,  S.  26;  NW.  :^,  S.  35;  SE.  14,  SE.  14  NE.  i^, 
E.  VI'  SW.  14,  S  34,  T.  11  N.,  R.  3  E. 

The  following  tracts  patented  by  the  United  States 
Government  to  Edward  G.  Frisbie: 

Patent  #4548. 
W.  1/2  SE.  1^,  S.  7,  T.  12  N.,  4  E. 

Patent  #4549. 
SW.  14  SW.  1^,  S.  25 ,  T.  13  N.,  R.  3  E. 

Patent  #4547. 
SE.  14  SW.  14,  S.  25,  T.  13  N.,  R.  3  E. 

Patent  #4546. 
E.  1/2  NW.  14,  S.  18,  T.  12  N.,  R.  4  E. 

Patent  #4545. 
SE.  14  SW.  14,  S.  13;  SW.  14  NE.  i^,  N.  1/2  NW. 
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14,  S.  24 ;  SW.  %  N W.  14,  S.  25 ,  T.  13  N.,  E.  3  E. 
Lot  1,  S.  12,  T.  12  N.,  R.  3  E.  Lot  1,  S.  18,  T.  12 
N.,  R.  4.  E.     [52] 

The  following  tracts  patented  by  tlie  United  States 
Government  to  Alfred  Ruiz : 

Patent  #4551. 

Lots  1,  2,  S.  3 ;  Lots  6,  SW.  %  NW.  14,  S.  2 ,  T.  11 
N.,  R.  3  E.    Lot  2,  S.  31,  T.  13  N.,  R.  4  E. 

The  following  tracts  patented  by  the  United  States 
Government  to  Mollie  Conkliu,  Edward  A.  Reddy, 
Administrator,  and  Emily  M.  Reddy,  Administra- 
trix of  the  state  of  Patrick  Reddy: 

Patent  #4511. 
E.  1/2  SE.  %,  SW.  14  SE.  14,  S.  31 ;  S.  1/2  SE.  l^ 
S.  32,T.  16K.,  R.  4E. 

Patent  #4826. 
S.  1/2  SE.  14,  S.  1/2  SW.  14,  N W.  14  SW.  14,  S.  5 , 

T.  15  N.,  R.  4  E. 

Patent  #4778. 

SE.  %  NE.  1^,  S.  19,  T.  13  N.,  R.  R.  5  E. 

Patent  #4784. 

SW.  14  NE.  1^,  S.  19,  T.  13  N.  R.  5  E. 

Patent  #4501. 
W.  1/2  SE.  %,  E.  1/2  SW.  %,  Lots  3,  4,  S.  19 ,  T.  15 
N.,  R.  4  E. ;  SE.  %,  E.  1/2,  NE.  14,  S.  25,  T.  15  N.,  R.  3 
E.    Lots  1, 4,  S.  34,  T.  12  N.,  R.  3  E. 

Patent  #4780. 
NE.  14  NW.  %,  S.  7,  T.  13  N.,  R.  5  E. 

Patent  #4785. 
SW.  1^  SW.  14,  S.  29,  T.  16  N.,  R.  5  E. 

Patent  #4773. 
SE.  %  NW.  1^,  S.  7 ,  T.  13  N.,  R.  5  E. 
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Patent  #4775. 
NW.  14  S.  25 ,  T.  16  N.,  E.  4  E. 

Patent  #4777. 
S.  1/2  iSE.  14,  SE.  14  SW.  14,  S.  26,  T.  16  N.,  R.  4  E. 

Patent  #4776. 
NW.  14,  N.  1/2  SW.  14,  SW.  14  SW.  14,  S.  26,  T.  16 
K,  R.4E.     [53] 

Patent  #4510. 
Lotl,  S.  6,T.  15N.,  R.  4E. 

Patent  #4509. 
Lot2,  S.  6,T.  15N.,  R.  4E. 

Patent  #4508. 
Lots,  S.  5,T.  15N.,  R.  4E. 

Patent  #4502. 
Lot  4,  S.  5 ,  T.  15  N.,  R.  4  E. 

Patent  #4503. 
Lot2,  S.  5,T.  15N.,R.4E. 

Patent  #4507. 
SE.  14  NEi/4,  S.  29,  T.  16  N.,  R.  4  E.    Lot  4,  S.  1/2 
NW.i^,  S.4,T.  15N.,R.4E. 

Patent  #4513. 
SE.  14  NE.  14,  S.  31 ,  SW.  l^  S.  32 ,  T.  16  N.,  R. 
4E. 

Patent  #4512. 
SW.  1^  S.  28 ,  T.  16  N.,  R.  4  E. 

Patent  #4514. 

SE  14,  E.  1/2  NE.  14,  S.  26,  T.  13  N.,  R.  3  E.    Lot 

1,  SE.  lA  NEy4,  S.  2 ;  W.  1/0  SW.  i^,  S.  1 ,  T.  12  N., 

R.  3  E.  N.  1/2  NE.  14,  S.  29';  NE.  14,  SE.  i^,  S.  31; 

W.  1/2  SW.  14,  SE.  1/4  SW.  %,  S.  32 ,  T.  15  N.,  R.  4  E. 
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Patent  #4774. 

N.  1/2  NE.  1/4,  SW.  1/4  NE.  1/4,  NW.  1/4,  N.  1/0  SW. 
1/4,  NW.  1/4  SE.  14,  S.  17;  NW.  1/4,  N.  1/2  NE.  1/4,  S. 
35,T.  16N.,  R.  4E. 

Also  land  purchased  of  Arthur  M.  Thomas,  not  vet 
patented,  but  approved  by  the  Commissioner  of  the 
General  Land  Office,  being  Lieu  Land  Selection. 
And  being 

Patent  #4631. 

SE.  14,  S.  1/2  NE.  1/4,  S.  6,  T.  15  N.,  E.  4  E.     [54] 

TOGETHER  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  is- 
sues and  i3rotits  thereof,  and  all  estate,  right,  title 
and  interest  in  and  to  said  property,  as  well  in  law 
as  in  equity,  of  the  said  party  of  the  first  part, 

TO  HAVE  AND  TO  HOLD  all  and  singular,  the 
above  mentioned  and  described  premises,  together 
with  the  appurtenances,  unto  the  party  of  the  second 
part,  and  its  successors  and  assigns,  forever.  And 
the  said  party  of  the  first  part,  and  his  heirs  and  as- 
signs, and  the  said  premises  in  the  quiet  and  peace- 
able possession  of  the  said  party  of  the  second  part, 
its  successors  and  assigns,  against  the  said  party  of 
the  first  part,  and  his  heirs,  and  against  all  and  every 
person  and  persons  whomsoever,  lawfully  claiming 
or  to  claim  the  same,  shall  and  will  warrant  and  by 
these  presents  forever  defend. 

IN  WITNESS  WHEREOF,  I,  said  E.  B.  Weir- 
ick,  Trustee,  being  so  first  authorized,  empowered  and 
directed  by  each  and  ever}^  one  of  the  parties  for 


vs,  Mollie  Conklin.  63 

whom  said  trust  is  held,  have  hereunto  set  my  hand 
and  seal  the  day  and  year  first  above  written. 

E.  B.  WEIRICK, 
Trustee. 
State  of  Montana, 
County  of  Silver  Bow, — ss. 

On  this  22d  day  of  May,  in  the  year  of  1903,  before 
me  John  S.  Button,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  E.  B.  Wei- 
rick,  known  to  me  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument,  and  acknowledged 
to  me  that  he  executed  the  same  by  the  authority  of 
and  at  the  direction  and  request  of  the  persons  for 
whom  said  trust  was  by  him  held. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  Notarial  Seal,  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  JOHN  S.  BUTTON, 

Notary  Public  in  and  for  County  of  Silver  Bow, 
Montana. 

My  commission  expires  Becember,  A.  B.  1905. 

Service  of  above  and  foregoing  Amended  Answer 
together  with  a  copy  accepted  May  1st,  1909. 

WM.  B.  BAVIBSON, 
Of  Counsel  for  Mollie  Conklin. 

[Endorsed] :  Filed  May  1,  1909.  A.  L.  Richard- 
son, Clerk.     [55] 
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[Replication  of  MoUie  Conklin  to  Answer  of  Payette 

Lumber  &  Mfg.  Co.] 

I7i  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  IdahOf  in  the  Ninth  Judicial  Circuit. 

IN  EQUITY— CONSOLIDATED  NO.  60. 

THE  UNITED  STATES  OF  AMERICA  and  MOL- 
LIE  CONKLIN, 

Complainants, 

vs. 

PAYETTE  LUMBER  AND  MANUFACTURINO 
COMPANY,  a  Corporation,  et  al.. 

Defendants. 

This  replicant,  Mollie  Conklin,  saving  and  reserv- 
ing to  herself  all  and  all  manner  of  advantages  of  ex- 
ceptions which  may  be  had  and  taken  to  the  manifold 
errors,  uncertainties  and  insufficiencies  of  the  answer 
of  the  defendant  Payette  Lumber  &  Manufacturing 
Company,  a  corporation,  for  replication  thereunto 
saith;  That  she  does  and  will  aver,  maintain  and 
prove  her  said  bill  to  be  true,  certain  and  sufficient  in 
the  law  to  be  answered  unto  by  the  said  defendants ; 
and  that  the  answer  of  the  said  defendant  is  very  un- 
certain, evasive  and  insufficient  in  law  to  be  replied 
thereunto  by  this  replicant;  without  that,  that  any 
other  matter  or  thing  in  the  said  answer  contains  ma- 
terial, or  effectual  in  the  law  to  be  replied  unto, 
and  not  herein  and  hereby  well  and  sufficiently  replied 
unto,  confessed  or  avoided,  traversed  or  denied  is  true 
all  which  matter  and  thing  this  replicant  is  ready  to 
aver,  maintain  and  prove  as  this  Honorable  Court 
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shall  direct  and  humbly  pray  as  in  and  by  her  said  bill 
she  has  already  prayed. 

N.  E.  CONKLIN 
Residence  Berkeley,  Cal.,     [56] 
WM.  B.  DAVIDSON, 
Boise,  Idaho. 
Solicitors  and  of  Counsel  for  Complainant,  Mollie 
Conklin. 
Service  of  the  above  and  foregoing  replication  ac- 
cepted this  1st  day  of  June,  A.  D.  1909. 

CAVANAH  &  BLAKE, 
Solicitors  for  the  Defendant  Payette  Lumber  &  Man- 
ufacturing Co. 

[Endorsed]   :  Piled  June  1,  1909.     A.  L.  Richard- 
son, Clerk.     [57] 


In  the  Circuit  Court  of  the  United  States,  District  of 
Idaho,  for  the  Ninth  Judicial  District,  Central 
Division, 

MOLLIE  CONKLIN, 

Complainant, 
vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually,  and 
also  as  Trustee,  PAYETTE  LUMBER  AND 
MANUFACTURING  COMPANY,  a  Corpora- 
tion, JOHN  DOE,  MARY  DOE,  RICHARD 
ROE,  and  THOMAS  ROE, 

Defendants. 
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Answer  of  Defendants  R.  M.  Cobban  and  E.  B. 

Weirick. 
ANSWER  OF  THE  DEFENDANTS  E.  M.  COB- 
BAN, E.  B.  WEIRICK,  PERSONALLY,  AND 
E.    B.    WEIRICK,     TRUSTEE,     TO  COM- 
PLAINANT'S BILL  OF  COMPLAINT. 
The  defendants,  R.  M.  Cobban,  E.  B.  Weirick, 
personally,  and  E.  B.  Weirick,  as  trustee,  reserving 
all  manner  of  exceptions  that  may  be  had  to  the  un- 
certainties and  imperfections  of  complainant's  bill 
of  complaint,  and  answering  thereto,  or  to  so  much 
thereof  as  they  are  advised  is  material  to  be  answered,, 
and  say: 

I. 
As  to  paragraph  one  as  to  whether  or  not  complain- 
ant is  domiciled  or  is  a  citizen  of  the  State  of  Califor- 
nia, United  States  of  America,  or  is  a  resident  of  the 
town  of  Berkeley,  in  said  state  last  named,  or  that  she 
was  the  wife  or  is  the  widow  of  A.  R.  Conklin,  who 
is  dead,  these  defendants  have  no  knowledge,  but  be- 
lieve that  the  same  is  true. 

II. 
Admit  the  allegations  of  paragraph  numbered  two 
of  said  bill  of  complaint.     [58] 

III. 
Admit  the  allegations  contained  in  paragraph  three 
of  said  bill  of  complaint. 

IV. 
Admit  the  allegations  of  paragraph  four  of  said  bill 
of  complaint  so  far  as  these  defendants,  or  either  of 
them,  have  any  knowledge  or  information  relative  to 
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the  correctness  thereof. 

V. 
Deny  that  these  defendants,  or  either  of  them 
have  any  knowledge  or  information  as  to  the  citizen- 
ship of  any  party  or  parties  attempted  to  be  desig- 
nated or  designated  in  said  bill  of  complaint  as  John 
Doe,  Mary  Doe,  Eichard  Roe  or  Thomas  Roe. 

VI. 
These  defendants  admit  that  the  value  of  the  lands 
described  in  said  bill  of  complaint  is  in  excess  of 
$5,000.00,  and  that  a  one-half  interest  in  the  lands 
described  in  the  said  bill  of  complaint  is  of  a  value 
in  excess  of  $5,000.00. 

VII. 

1.  In  answer  to  paragraph  seven  these  defendants 
deny  that  complainant  is  the  owner  in  fee,  or  other- 
wise, of  an  undivided  one-half  interest  or  any  in- 
terest in  any  lands  described  in  said  bill  of  complaint. 

2.  Deny  that  she  is  entitled  to  immediate,  or 
any  possession  of  said  land,  or  any  part  or  portion 
thereof. 

3.  Admit  that  the  said  complainant  is  not  in  pos- 
session of  said  lands,  or  any  part  thereof. 

4.  Admit  that  these  answering  defendants  are 
not  in  possession  of  the  said  land,  but,  in  this  connect- 
ion allege  the  facts  to  be,  as  these  defendants  are  in- 
formed and  believe,  that  Payette  Lumber  &  Manufac- 
turing Company  is  now,  and  at  all  times  [59]  sub- 
sequent to  the  purchase  of  the  lands  described  in  said 
bill  of  complaint,  has  been,  the  owner  and  in  posses- 
sion of  said  lands  and  all  parts  thereof. 

5.  Admit  that  the  said  lands  are  wild  and  un- 
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cultivated  timber  lands,  and  allege,  on  information 
and  belief,  that  the  said  lands  at  the  date  hereof  are 
in  possession  of  the  defendant  Payette  Lumber  and 
Manufacturing  Company,  a  corporation,  one  of  the 
defendants  in  this  action. 

VIII. 

In  answer  to  paragraph  eight  of  complainant's  said 

bill  these  defendants  deny  that  they,  or  either  of  them, 

have  any  knowledge  or  information  relative  to  the 

alleged  facts  therein  stated  and  require  proof  thereof. 

IX. 

1.  Admit  that  the  lands  referred  to  as  base  lands 
were  and  are  situated  in  the  State  of  California,  and 
were  in  the  year  1900  included  within  the  public 
forest  reservation  under  the  laws  of  the  United 
States. 

2.  Admit  that  the  complainant  was  the  owner  of 
an  undivided  one-half  interest  in  said  lands  described 
in  paragraph  eight  of  said  bill  of  complaint. 

3.  Deny  having  any  information  as  to  when  Pat- 
rick Keddy  died. 

4.  Admit,  on  information  and  belief,  that  in  Au- 
gust, 1900,  the  estate  of  Patrick  Reddy  was  in  process 
of  administration  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of  California. 

5.  Admit  that  Emily  M.  Reddy  and  Edward  A. 
Reddy  were  the  then  duly  appointed,  qualified  and 
acting  administratrix  and  administrator  with  will 
annexed  of  the  said  estate  of  the  [GO]  said  Patrick 
Reddv,  deceased. 

6.  Admit  that  the  base  lands  described  in  para- 
graph nine  are  situated  in  the  State  of  California. 
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7.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  or  not  complainant  was,  at  any 
time  referred  to  in  her  bill  of  complaint,  the  o^vner 
in  fee  of  a  like  right,  or  any  right,  title  or  interest  in 
or  to  other  base  lands  situated  in  the  State  of  Cali- 
fornia than  the  lands  specified  in  said  bill  of  com- 
plaint, and  therefore  deny  the  same. 

X. 

1.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  sufficient  to  form 
a  belief,  as  to  whether,  prior  to  the  year  or  during 
the  year  1900,  John  A.  Benson,  referred  to  in  said 
bill  of  complaint,  had  been  or  was  at  any  time,  a 
client  or  intimate  personal  friend  or  any  friend  of 
Joseph  C.  Campbell. 

2.  Admit  that  the  said  John  A.  Benson  for  many 
years  last  passed  has  been  thoroughly  learned  in  the 
laws  of  the  United  States  respecting  the  acquisition  of 
lands  under  the  United  States  laws,  and  has  been  en- 
gaged in  the  business  of  the  location,  purchase,  and 
sale  of  such  lands  in  the  State  of  California,  Idaho, 
and  elsewhere. 

XI. 
Deny  that  during  the  month  of  August,  or  at  any 
time,  or  at  all,  these  answering  defendants,  or  either 
of  them,  and  Joseph  C.  Campbell,  John  A.  Benson, 
and  certain  promoting  stockholders  of  the  thereafter 
incorporated  company,  Payette  Lumber  and  Manu- 
facturing Company,  and  Henry  Turrish,  or  any  or 
either  [61]  of  said  parties,  or  other  parties  whose 
names  are  iniknown  to  complainant,  did  wrongfully 
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or  unlawfully  agree  or  did  conspire  or  confederate 
together  to  induce  plaintiff  by  means  of  artifice  or  de- 
ceit, to  surrender  any  base  lands,  or  any  lands,  to  the 
United  States,  or  to  select  under  the  la^YS  of  the 
United  States  in  that  behalf,  other  lands,  in  lieu  of 
any  base  lands,  or  otherwise,  or  did  confederate,  con- 
spire or  unlawfully  agree,  or  agree  at  all  by  means  of 
artifice  or  deceit,  or  otherwise,  to  cheat  or  defraud 
complainant  out  of  any  title,  or  any  right,  or  any  in- 
terest, or  any  right  of  possession,  or  of  the  proceeds 
of,  any  lands  or  other  property. 

2.  Deny  that  these  defendants,  or  either  of  them, 
either  alone  or  associated  with  any  person  or  persons 
whomsoever,  in  any  manner,  or  at  all,  cheated  or  at- 
tempted to  cheat,  by  means  of  artifice  or  otherwise, 
or  at  all,  the  complainant  out  of  any  right,  or  title, 
or  interest,  or  claim,  of  any  kind  or  character  in  or  to 
any  lands  described  or  attempted  to  be  described  in 
said  bill  of  complaint. 

3.  Deny  that  these  defendants,  or  either  of  them, 
either  alone,  or  associated  with  any  person  or  persons 
whomsoever,  conspired  wrongfully  and  unlawfully 
to  sell  any  lands  described  in  said  bill  of  complaint, 
or  unlawfully  or  wrongfully  deprived  the  complain- 
ant of  the  use,  possession  and  enjoyment  of  any  lands 
described  in  said  complaint  as  lieu  lands,  or  any  other 
lands,  or  any  proceeds  thereof,  or  any  part  thereof, 
or  converted  the  proceeds  of  such  lands,  or  any  lands, 
to  their  own  use. 

4.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge,  or  ever  did  have  any  knowledge, 
as  to  any  alleged  transaction  in  the  office  of,  or  in  the 
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presence  or  hearing  of,  Joseph  C.  Campbell  in  the 
month  of  August,  1900,  or  at  any  other  [62]  time, 
wherein  an  oral  agreement  of  any  kind  or  character 
was  entered  into  by  and  between  the  said  John  A. 
Benson  and  said  complainant,  or  John  A.  Benson  and 
complainant  and  Emily  M.  Eeddy,  as  administratrix 
of  the  Estate  of  Patrick  Eeddy,  deceased,  or  other- 
wise. 

5.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  as  to  any  agree- 
ment made  by  John  A.  Benson  with  complainant  at 
any  time,  or  at  all,  as  to  any  property  described  in 
said  complaint  or  in  said  paragraph  eleven  of  said  bill 
of  complaint,  wherein  the  said  John  A.  Benson  agreed 
to  purchase  from  complainant,  and  the  complainant 
agreed  to  sell  to  Benson  the  base  lands  described  in 
paragraph  IX  of  complainant's  bill  of  complaint, 
or  that  Benson  should  pay  therefor  $4.00  per  acre,  or 
that  deeds  therefor  from  complainant  and  the  ad- 
ministratrix of  the  estate  of  the  said  Patrick  Reddy, 
deceased,  to  the  said  John  A.  Benson  should  be  made 
and  placed  in  escrow,  to  be  taken  out  of  the  escrow- 
holder's  hands  by  the  said  Benson  as  he  paid  for  the 
said  lands,  or  that  the  said  Benson  should  pay  there- 
for and  complete  payment  for  all  of  said  base  lands 
or  take  all  of  said  deeds  out  of  escrow  within  ninety 
days  thereafter. 

6.  Deny  that  these  answering  defendants,  or 
either  of  them,  ever  had  any  knowledge  or  informa- 
tion, or  intimation  of  the  existence  of  any  such  agree- 
ment prior  to  reading  such  averment  in  complainant's 
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amended  bill  of  complaint  during  the  month  of  Oc- 
tober, 1909. 

7.  Deny  having  any  knowledge  or  information  as 
to  whether  Joseph  C.  Campbell  represented  to  com- 
plainant that  Benson  was  reliable,  or  trustworthy  or 
fully  able  to  carry  out  any  promise  made  by  him. 
[63] 

8.  Deny  having  any  knowledge  or  information 
as  to  any  negotiations  for  a  sale  to  Benson  of  any  base 
lands,  or  who  conducted  such  negotiations,  if  any 
were  had. 

9.  Deny  having  any  knowledge  or  information  as 
to  any  deeds  from  complainant  or  from  the  Eeddy 
Estate  being  placed  in  escrow  for  the  benefit  of  Ben- 
son, or  for  the  benefit  of  anyone  else. 

XII. 

1.  Deny  having  any  knowledge  or  information  as 
to  whether  or  not  complainant  at  any  time  had  confi- 
dence in  Joseph  C.  Campbell,  or  in  any  advice  which 
he  did  or  might  give  in  relation  to  John  A.  Benson, 
or  anyone  else,  or  any  confidence  which  he  might  have 
in  John  A.  Benson  to  draw  deeds  of  any  base  lands,  or 
as  to  whether  or  not  complainant  did  relieve  or  rely 
upon  any  promise  of  the  said  Benson  to  pay  for  any 
base  lands  the  sum  of  $4.00  per  acre,  or  any  sum  of 
money  whatsoever. 

2.  Deny  having  any  knowledge  or  information 
as  to  any  other  allegation  made  by  the  said  complain- 
ant in  paragraph  twelve  of  her  amended  bill  of  com- 
plaint. 

XIII. 
1.     Deny  having  any  knowledge  or  information  as 
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to  whether  or  not  Benson  was  reliable  or  trustworthy 
or  able  to  carry  out  any  promise,  or  that  he  made  any 
promise  to  the  complainant  as  alleged  in  paragraph 
thirteen  of  complainant's  amended  complaint. 

2.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  sufficient  to  form 
a  belief,  as  to  any  act  of  the  said  Benson  in  drawing 
or  pretending  to  draw,  or  causing  to  be  drawn,  any 
deed  or  deeds  of  any  base  lands  purporting  to  convey 
said  lands,  or  any  part  of  said  lands,  from  [64] 
complainant  or  any  representative  of  the  Eeddv  es- 
tate to  the  said  Benson ;  and — 

3.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  as  to  any  alleged 
contract  between  Benson  and  the  said  Mollie  Conklin, 
or  as  to  any  action  of  Campbell  purporting  to  repre- 
sent the  complainant  in  this  action. 

4.  Admit  that  on  or  about  the  month  of  August, 
1900,  deeds  were  prepared  and  signed  by  complainant 
and  by  the  representatives  of  the  Eeddy  Estate  pur- 
porting to  convey  said  base  lands  from  complainant 
and  the  said  representatives  of  the  Eeddy  Estate  to 
the  United  States  of  America. 

5.  Admit  that  the  said  Benson  then  delivered  the 
said  last  mentioned  prepared  deeds  to  Campbell  and 
that  the  said  deeds  were  duly  presented  to  complain- 
ant for  execution  and  signature,  and  that  complain- 
ant, having  every  opportunity  to  examine  and  inspect 
the  same,  did  then  place  her  signature  at  the  bottom 
of  the  said  deeds  conveying  and  relinquishing  the  said 
base  lands  to  the  United  States  of  America,  and  did 
then  after  such  execution  return  to  Joseph  C.  Camp- 


74  E.  M.  Cobban  et  al, 

bell  for  delivery  to  the  said  Benson  the  said  deeds,  who 
immediately  caused  the  same  to  be  placed  on  record 
in  the  respective  counties  in  which  said  lands  were  sit- 
uated, and  that  they  then  and  there  became  public  re- 
cords in  the  office  of  the  County  Recorder  of  Tulare 
County,  at  Visalia,  California,  and  in  the  office  of  the 
recorder  in  the  County  of  Inyo,  at  Independence,  Cali- 
fornia, and  were  open  to  the  inspection  of  the  com- 
plainant, or  any  other  person  or  persons  seeking 
information  concerning  the  said  property. 

6.  Deny  on  information  and  belief  that  either  the 
said  Benson  or  the  said  Campbell  made  any  represen- 
tations to  the  said  complainant  as  to  the  contents  of 
the  said  deeds  other  than  that  they  were  deeds  relin- 
quishing said  lands  as  were  described  [65]  therein 
to  the  Government  of  the  United  States. 

XIV. 

1.  Admit  that  at  the  time  complainant  received 
said  last  mentioned  deeds  from  said  Campbell  for  sig- 
nature, that  the  said  Campbell  also  sent  therewith, 
for  complainant's  signature,  certain  other  papers,  and 
admits  that  said  papers,  were  sent  to  the  complainant 
to  be  signed  by  her. 

2.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  inf  omiation  as  to  whether  the 
said  complainant  examined  any  paper  or  papers  sent 
to  or  signed  by  her. 

3.  Deny  that  these  defendants,  or  either  of  them, 
have  any  knowledge  or  information  as  to  any  belief 
of  the  said  complainant  at  the  time  of  signing  the 
papers  sent  to  her. 
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XV. 

These  defendants  admit,  on  information  and  belief, 
that  among  the  papers  prepared  and  sent  to  com- 
plainant and  signed  by  her,  were  papers  purporting 
on  their  face  to  be  applications  to  select  lieu  lands  in 
place  of  base  lands,  and  papers  purporting  on  their 
face  to  be  powers  of  attorney  in  blank,  and  that  the 
said  powers  of  attorney  did  not  at  the  time  complain- 
ant signed  same,  contain  the  name  of  any  person  as 
attorney. 

2.  Admit  that  the  name  of  R.  M.  Cobban  was  in- 
serted in  said  power  of  attorney  after  complainant 
had  signed  the  same. 

3.  Deny  that  such  insertion  of  the  name  of  R.  M. 
Cobban  was  without  the  complainant's  knowledge  or 
consent,  but,  on  the  contrary,  allege  the  facts  to  be, 
that  the  said  powers  of  attorney  were  signed  by  the 
complainant,  well  knowing  that  the  same  were  in 
blank,  and  that  the  name  of  R.  M.  Cobban,  or  some 
other  person  who  might  make  the  selection  under  the 
applications  signed  by  her,  would  be  inserted  in  said 
powers  of  attorney  [66]  for  the  purpose  of  com- 
pleting the  title  to  such  lands,  and  for  the  purpose  of 
selling  the  said  lands  to  other  parties. 

4.  Deny  that  the  said  powers  of  attorney  did  not 
contain  any  dates,  but  allege,  to  the  contrary,  that  the 
said  several  powers  of  attorney  each  contained  the 
date  of  their  execution  by  complainant,  which  said 
powers  of  attorney  authorized  the  attorney  named 
therein  to  enter  into  and  take  possession  of  each  and 
every  tract  of  public  lands  in  any  State  or  territory 
of  the  United  States,  that  has  been,  or  may  hereafter 
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be  selected,  by  the  party  signing  the  power  of  attor- 
ney, in  lieu  of  the  land  surrendered  to  the  United 
States  as  aforesaid  (which  land  was  described  in  said 
several  powers  of  attorney),  or  any  portion  thereof, 
'^whether  the  said  selections  be  made  by  us  person- 
ally or  by  someone  else,  acting  through  power  of  at- 
torney from  us."  The  said  several  powers  of  attor- 
ney also  authorized  the  attorney  to  grant,  bargain, 
sell  and  convey  by  good  and  sufficient  deed  all  the 
right,  title  and  interest  of  the  party  executing  such 
power  of  attorney,  which  she  might  have,  own,  hold 
or  possess,  and  all  the  right,  title  and  interest  that 
she  might  thereafter  acquire  in  or  to  any  land  that 
might  be  selected  as  aforesaid,  or  any  part  thereof, 
for  such  price  as  to  said  attorney  might  seem  proper, 
and  to  make,  execute,  acknowledge  and  deliver  all 
necessary  deeds,  conveyances  or  assignments,  or 
other  instruments  of  whatever  kind  or  nature,  giving 
to  the  said  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  intents  and  purposes  as  she 
might  or  could  do  if  personally  present ;  and  reciting 
that  *^for  value  received,  the  receipt  whereof  is  ac- 
knowledged," the  said  several  powers  of  attorney 
were  made  and  [67]  declared  to  be  irrevocable, 
which  said  several  powers  of  attorney  were  each  duly 
executed  by  complainant  and  acknowledged  before  a 
notary  public  in  the  city  and  county  of  San  Fran- 
cisco, State  of  California. 

5.     Deny  that  said  applications  to  select  lieu  lands 
in  place  of  base  lands  sent  to  complainant,  and  that 
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the  several  powers  of  attorney  in  blank  sent  to  com- 
plainant were  sent  to  her  surreptitiously,  or  in  fur- 
therance of  any  conspiracy  or  scheme  to  defraud,  but, 
on  the  contrary,  allege  that  the  said  powers  of  attor- 
ney were  sent  to  complainant  openly  and  honestly 
and  with  the  intention  and  purpose  of  enabling  the 
complainant  to  thus  dispose  of  her  lieu  lands  which 
should  be  selected  in  place  of  base  lands  which  she 
had  surrendered  and  relinquished  to  the  Government 
of  the  United  States. 

XVI. 

Deny  that  the  complainant  remained  in  ignorance 
as  to  the  fact  that  she  had  signed  deeds  relinquishing 
to  the  Government  of  the  United  States  the  base 
lands  described  in  paragraph  nine  of  complainant's 
amended  bill  of  complaint,  or  that  she  remained  in 
ignorance  of  the  fact  that  she  had  signed  papers  au- 
thorizing the  selection  of  lieu  lands  in  place  of  base 
lands,  or  that  she  remained  in  ignorance  of  the  fact 
that  she  had  signed  irrevocable  powers  of  attorney 
for  the  disposition  and  sale  of  such  lieu  lands,  but,  on 
the  contrary,  allege  that  at  the  time  of  signing  said 
applications  to  select  lieu  lands  and  at  the  time  ol' 
signing  the  said  powers  of  attorney,  she  was  fully  ad- 
vised of  the  character  and  nature  and  provisions  ol: 
the  papers  and  documents  which  she  then  and  there 
signed. 

2.  Deny  having  any  knowledge  or  information  as 
to  the  other  matters  alleged  in  paragraph  sixteen  of 
said  amended  bill  of  complaint,  and  therefore  deny 
the  said  several  allegations  therein  made,  as  to  com- 
plainant's knowledge  and  as  to  [68]  representa- 
tions made  to  her  by  other  parties. 
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3.  Deny  that  the  said  Campbell  wilfully  made  any 
false  representations  or  statements  to  complainant, 
or  her  agents,  in  furtherance  of  any  conspiracy,  or 
for  the  purpose  of  lulling  to  rest  the  inquiries  or  sus- 
picions, or  any  inquiry  or  suspicion  of  complainant, 
in  relation  to  any  applications  to  select  lieu  lands,  or 
in  relation  to  any  powers  of  attorney  referred  to  in 
paragraphs  fifteen  and  sixteen  of  complainant's 
amended  bill  of  complaint. 

4.  Deny  that  there  was  any  conspiracy  of  any 
kind  or  character,  and  deny  that  complainant  was  in 
any  manner,  or  at  all,  cheated  or  defrauded  by  these 
defendants,  or  either  of  them,  or  by  these  defendants, 
or  either  of  them,  acting  in  collusion  with  or  in  con- 
nection with  any  person  or  persons  whomsoever. 

XVII. 
1.  Admit  that  the  form  of  the  powers  of  attorney 
signed,  acknowledged  and  delivered  by  the  said  com- 
plainant was  substantially  as  specified  in  paragraph 
seventeen  of  said  bill  of  complaint ;  that  the  descrip- 
tion of  the  instrument  purporting  to  have  been  exe- 
cuted bv  Mollie  Conklin,  Edward  A.  Reddv,  admin- 
istrator  of  the  estate  of  Patrick  Reddy,  deceased,  and 
Emily  M.  Reddy,  administratrix  of  the  Estate  of 
Patrick  Reddy,  deceased,  on  the  27th  of  September, 
1900,  wherein  R.  M.  Cobban,  one  of  the  answering  de- 
fendants herein,  is  named  as  attorney,  are  substan- 
tially correct  as  alleged  in  said  paragraph  seventeen 
of  said  amended  bill  of  complaint,  and  these  defend- 
ants allege  that  the  said  several  powers  of  attorney 
were  signed  by  complainant  on  different  dates  and  at 
different  times,  some  of  them  having  been  signed  in 
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September,  1900,  and  others  signed  as  late  as  March, 
1901.     [69] 

XVIII. 

1.  Admit  that  complainant  is  not  acquainted  with 
and  has  never  spoken  to  defendant,  R.  M.  Cobban. 

2.  Deny  that  a  question  of  trust  or  confidence  or 
faith  in  the  defendant,  R.  M.  Cobban,  was  raised  by 
any  action  or  actions  of  complainant  in  signing  or  ex- 
ecuting the  papers  referred  to  in  her  bill   of  com- 
plaint. 

3.  Deny  that  complainant  never  received  any- 
thing of  value  or  any  consideration  for  the  signing 
and  execution  of  the  said  relinquishments  to  the 
United  States  and  said  applications  to  select  lieu 
lands  and  said  several  powers  of  attorney  to  this  de- 
fendant, but,  on  the  contrary,  allege  the  facts  to  be, 
that  at  the  time  of  their  execution  and  delivery,  the 
defendant,  R.  M.  Cobban,  paid  the  full  purchase  price 
of  the  said  base  lands,  to  wit,  $4.00  and  more  per  acre, 
and  allege  that  the  series  of  papers  which  she  signed 
and  executed  were  at  the  time  of  their  execution  and 
are  now,  the  usual  way  for  relinquishing  base  lands 
and  authorizing  the  selection  of  lieu  lands,  and  the 
sale  of  said  lieu  lands  when  selected,  and  that  the  said 
complainant  received  full  consideration  for  the  exe- 
cution and  delivery  of  said  papers. 

4.  Admit  that  defendant,  R.  M.  Cobban,  never 
made  any  representations  to  said  complainant  in  re- 
lation to  the  relinquishment  of  said  base  lands  to  the 
Government  of  the  United  States,  nor  as  to  the  selec- 
tion of  lieu  lands,  nor  as  to  the  sale  of  said  lieu  lands 
when  selected,  but  that  the  said  arrangement  with 
complainant  was  made  entirely  between  the  said  com- 
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plainant  and  her  representatives  and  agents  in  Cali- 
fornia, and  that  the  answering  defendant,  Cobban, 
carried  on  his  negotiations  wholly  with  the  agent  and 
representative  of  complainant,  John  A.  Benson,  and 
that  said  defendant  acted  in  good  faith  and  paid  to 
the  [70]  said  John  A.  Benson,  as  agent  of  com- 
plainant, the  entire  purchase  price  of  said  base  lands, 
which  was  the  sum  of  $4.00  per  acre  in  some  cases, 
and  more  than  that  amount  in  other  cases. 

5.  Deny  that  complainant  never  received  any 
value  bv  wav  of  consideration,  or  otherwise,  from  the 
defendant,  Cobban. 

6.  Deny  that  complainant  never  did  knowingly 
sign  the  said  relinquishments,  or  the  said  applica- 
tions, or  the  said  several  powers  of  attorney,  but,  on 
the  contrary,  alleges  the  facts  to  be,  that  she  did 
knowingly  sign  the  said  relinquishments  to  the  Gov- 
ernment of  the  United  States  of  the  said  base  lands, 
and  the  said  applications  to  select  lieu  lands  in  place 
thereof,  and  did  knowingly  sign  the  said  several  pow- 
ers of  attorney  authorizing  the  sale  of  such  lands 
when  selected. 

7.  Deny  that  complainant  never  knowingly  or  con- 
senting thereto  gave  the  said  powers  of  attorney,  but, 
on  the  contrary,  allege  that  she,  knowingly  and  con- 
senting thereto,  gave  each  and  all  of  the  said  powers 
of  attorney,  and  that  they  were  each  and  all  made  ir- 
revocable to  the  said  R.  M.  Cobban,  and  that  each 
and  everv  one  of  them  authorized  R.  M.  Cobban  to 
sell,  transfer,  dispose  of,  exchange  or  otherwise  deal 
in  the  said  lieu  lands  and  the  whole  thereof  in  accord- 
ance with  his  own  judgment. 

8.  Deny  that  the  said  powers  of  attorney,  or  any 
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or  either  of  them,  were  wholly,  or  at  all,  without  con- 
sideration of  any  kind  or  character,  but,  on  the  con- 
trary, allege  that  the  said  complainant  was  paid  for 
said  powers  of  attorney,  for  said  applications  to 
select  lieu  lands,  and  for  said  relinquishments  to  the 
Government  of  the  United  States,  the  full  purchase 
price  of  the  said  base  lands,  to  wit,  the  sum  of  $4.00 
per  acre  for  [71]  each  and  every  acre  of  land  de- 
scribed in  said  amended  bill  of  complaint  that  the 
said  complainant  relinquished  to  the  Government  of 
the  United  States. 

9.  Deny  on  information  and  belief  that  the  said 
complainant  never  acknowledged  said  powers  of  at- 
torney, or  any  of  them,  but,  on  the  contrary,  allege  on 
information  and  belief,  that  the  said  complainant 
duly  acknowledged  each  and  every  one  of  the  said 
powers  of  attorney  and  duly  appeared  in  person  be- 
fore the  several  notaries  public  referred  to  in  said 
powers  of  attorney,  whose  names  are  attached  to  the 
certificates  of  acknowledgment  annexed  to  the  said 
several  powers  of  attorney,  and  that  said  complain- 
ant duly  acknowledged  each  of  said  powers  of  attor- 
ney as  specified  in  said  acknowledgments. 

10.  Deny  that  any  of  the  certificates  of  acknowl- 
edgment or  either  of  them,  are  wholly  or  at  all  false 
or  untrue,  and  deny  that  any  or  either  of  said  ac- 
knowledgments were  taken  without  complainant's 
knowledge  or  consent,  or  that  any  or  either  of  said 
powers  of  attorney  are  false  or  forged. 

XIX. 
1.     Deny  having  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  anv  admin- 
istration  was  ever  had  upon  the  Estate  of  Patrick 
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Reddy,  deceased,  in  the  State  of  Idaho. 

2.  Deny  on  information  and  belief  that  Emily  M. 
Reddy,  as  administratrix,  and  Edward  A.  Reddy,  as 
administrator,  who  appear  in  said  alleged  powers  of 
attorney  to  have  executed  the  same,  did  not  have 
pow^r  or  authority  to  make  and  execute  the  said  al- 
leged powers  of  attorney,  or  either  of  them,  but 
allege,  to  the  contrary,  that  the  said  R.  M.  Cobban 
was  duly  made  and  appointed  attorney  in  fact  by 
Emily  M.  Reddy,  as  administratrix  [72]  and  at- 
torney in  fact  by  Edward  A.  Reddy,  administrator, 
and  that  the  said  powers  of  attorney  were  valid  and 
existing  powers  of  attorney  and  have  been  recognized 
as  such  by  the  United  States  Land  Office  located  in 
Idaho. 

XXI. 

1.  Admit  that  on  the  21st  day  of  September,  1901, 
the  said  R.  M.  Cobban  executed,  acknowledged  and 
delivered  the  writing  as  set  out  in  paragraph  XXI  of 
complainant's  bill  in  equity. 

XXII. 

1.  Admit  that  during  the  year  1902  the  lieu  lands 
selected  by  the  defendant,  R.  M.  Cobban,  were  pat- 
ented by  the  United  States  in  the  name  of  Mollie 
Conklin,  Emilv  M.  Reddv,  administratrix,  and  Ed- 
ward  A.  Reddy,  administrator;  but  deny  that  said 
lands  or  any  of  them  were  patented  to  the  said  com- 
plainant, Emily  M.  Reddy  and  Edward  A.  Reddy 
otherwise  than  for  the  use  and  benefit  of  the  defend- 
ant, R.  M.  Cobban. 

2.  Admit  that  at  the  time  R.  M.  Cobban  made 
and  acknowledged  a  deed  of  said  land  to  E.  B.  Wei- 
rick,  and  placed  said  deed  on  the  records  of  Boise, 
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Idaho,  the  complainant,  Mollie  Conklin,  did  not 
have,  nor  did  Emily  M.  Reddy,  Adm'x.,  or  Edward 
A.  Reddy,  as  Adm'r,  have  any  right,  title  or  interest 
in  or  to  said  property,  but  that  the  said  property, 
and,  all  of  it,  was  owned  by  the  said  R.  M.  Cobban, 
or  by  the  parties  represented  by  him,  and  that  at  said 
time  and  place,  the  said  R.  M.  Cobban  had  full  and 
lawful  authority  and  right  to  transfer  and  convey  the 
title  to  said  lieu  lands,  and  all  the  title  to  said  lieu 
lands  to  E.  B.  Weirick,  trustee. 

3.  Deny  that  at  said  time  Henry  Turrish,  Joseph 
C.  Campbell,  John  A.  Benson,  or  any  promoting 
stockholder  of  the  Payette  Lumber  and  Manufactur- 
ing Co.,  had  any  right,  title  or  interest  in  or  to  [73] 
the  said  property  or  any  part  or  portion  thereof. 

XXIII. 

Deny  that  at  any  time,  the  said  Cobban  and  the  said 
Weirick,  or  either  of  them,  were  agents  or  dummies, 
or  that  either  of  them  was  an  agent  or  dummy  of  Ben- 
son, or  Turrish,  or  any  known  or  unknown  promoting 
stockholder. 

2.  Deny  that  Cobban  and  Weirick,  or  either  of 
them,  acted  as,  or  were  used  as,  a  mere  tool,  or  as  mere 
tools,  or  at  all,  by  the  said  Benson,  or  Turrish,  or  any 
promoting  stockholder  of  the  Payette  Lumber  and 
Manufacturing  Company  or  either  the  said  Benson, 
Turrish,  or  any  promoting  stockholder. 

3.  Deny  that  the  said  Cobban  and  Weirick,  or 
either  of  them,  were  used  as  conduits  to  effect  any  al- 
leged transfer  of  said  lieu  lands  to  the  said  Lumber 
Company,  thereafter  to  be  organized. 

4.  Deny  that  the  said  Cobban  and  Weirick,  or 
either  of  them,  were  or  was  used  as  a  conduit  for  the 
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transfer  of  any  of  the  jDroceeds  of  said  lands  to  Ben- 
son. 

5.  Deny  that  any  acts  of  the  said  R.  M.  Cobban 
and  E.  B.  Weiriek,  either  personally  or  as  trustees, 
were  in  any  respect  under  the  r-ontrol  or  direction, 
or  for  the  use  or  benefit  of  the  said  Benson  or  Tur- 
rish,  or  any  promoting  stockholder. 

6.  Deny  that  the  said  transaction  was  in  substance 
or  effect,  or  at  all.  a  deal  between  or  for  the  use  or 
benefit  of  the  said  Benson  or  the  said  Payette  Lum- 
ber and  Manufacturing  Co. 

7.  Deny  that  the  said  Payette  Lumber  and  Manu- 
facturing Company  thereafter  to  be  organized  was 
the  real  party  for  whom  said  Weirick  was  acting  as 
trustee,  or  that  said  company  was  the  purported  or 
intended  beneficiary  thereunder. 

8.  Deny  that  the  said  Cobban  and  the  said  Tur- 
rish,  or  [74]  either  of  them,  were  promoting 
stockholders  of  said  company,  or  were  acting  for  or 
on  behalf  of  said  company. 

XXIY. 

1.  Deny  that  complainant  did  not  know  that  the 
said  jDOwers  of  attorney  were  in  existence,  or  that  the 
said  conveyance  to  the  said  Weirick,  trustee,  was  in 
existence  prior  to  the  first  day  of  January,  1903. 

2.  Deny  that  complainant  had  any  right  or  au- 
thority to  repudiate  the  said  powers  of  attorney,  or 
either  of  them,  and  deny  that  her  alleged  repudiation 
of  said  powers  of  attorney,  or  either  of  them,  had  any 
force  or  effect  whatever  as  against  the  said  Weirick, 
personally,  or  as  against  the  said  Weirick,  as  trustee, 
but  allege,  to  the  contrary,  that  the  said  Weirick, 
personally,  and  the  said  Weirick,  as  trustee,  was  and 
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is  a  bona  fide  purchaser  for  value,  of  all  the  property 
described  in  paragraph  IX  of  complainant's 
amended  bill  of  complaint. 

3.  Denies  ha\dng  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  any  verbal  agreement  be- 
tween complainant  and  Benson. 

4.  Deny  having  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  money  complain- 
ant has  received  from  the  said  Benson  upon  the  con- 
tract made  between  her  and  Benson  relative  to  the 
lands  in  controversy  in  this  suit. 

XXV. 

1.  Denv  that  the  said  R.  M.  Cobban,  E.  B.  Wei- 
rick,  individually,  and  also  as  trustee,  Payette  Lum- 
ber and  Manufacturing  Company,  John  Doe,  Mary 
Doe,  Richard  Roe  and  Thomas  Roe,  or  either  of  them, 
unjustly  claim  any  interest  or  estate  adverse  to  com- 
plainant in  any  lieu  lands  described  in  paragraph 
VII  of  complainant's  bill  of  complaint  herein.     [75] 

2.  Denv  that  none  of  the  said  defendants  has  any 
rightful  claim,  right,  title  or  interest  in  or  to  said 
lands. 

3.  Deny  that  the  claims  of  the  said  R.  M.  Cobban 
and  E.  B.  Weirick,  individually  and  as  trustee,  or 
either  of  them,  are  without  right,  or  that  any  convey- 
ance to  E.  B.  Weirick  is  invalid,  or  fraudulent,  or 
forged. 

XXVI. 
1.  Denv  that  anv  of  the  actions  or  doings  of  these 
answering  defendants,  or  either  of  them,  are  contrary 
to  equity  or  good  conscience,  or  tend  to  any  manifest 
wrong,  injury,  or  oppression  of  complainant,  and  de- 
ny that  complainant  is  entitled  to  any  relief  whatever 
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in  a  court  of  equity  or  elsewhere. 

Deny,  generally,  each  and  every  allegation  con- 
tained in  complainant's  said  amended  bill  of  com- 
plaint not  hereinabove  specifically  admitted  or  de- 
nied. 

By  way  of  affirmative  defense  to  the  alleged  and 
pretended  cause  of  action  set  forth  in  plaintiff's 
Mollie  Conklin's  amended  bill  of  complaint,  these  an- 
swering defendants  allege  the  facts  to  be : 

1.  That  on  or  about  the  month  of  February,  1901, 
E.  M.  Cobban,  being  then  engaged  in  the  real  estate 
business  in  the  Citv  of  Butte,  Silver  Bow  Countv, 
Montana,  made  arrangements  with  certain  residents 
of  Montana,  whereby  the  said  parties  through  the 
said  R.  M.  Cobban,  undertook  the  purchase  of  lieu 
land  scrip  for  the  purpose  of  investment,  and  in 
the  matter  of  making  such  investment,  the  said  R.  M. 
Cobban,  acted  for  himself,  and  as  agent  for  the  par- 
ties above  named,  among  said  parties  being  E.  B. 
Weirick,  named  herein  as  E.  B.  Weirick,  and  E.  B. 
Weirick,  as  trustee. 

2.  That  in  the  purchase  of  the  said  scrip,  an  ab- 
stract of  title  was  furnished  to  the  said  R.  M.  Cob- 
ban, showing  a  clear  [76]  title  in  the  person  offer- 
ing the  scrip  for  sale,  and  a  conveyance  by  such  party 
of  land  in  a  Forest  Reserve  by  warranty  deed  to  the 
United  States  Government. 

3.  There  was  also  furnished  to  the  said  R.  M.  Cob- 
ban, with  each  abstract  submitted,  a  power  of  attorney 
wherein,  and  whereby  the  person  named,  or  to  be 
named  or  appointed  in  the  power  of  attorney  was  au- 
thorized ' '  to  enter  into  and  take  possession  of  each  and 
every  tract  of  public  land  in  any  State  or  territory 
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of  the  United  States  that  has  been,  or  may  hereafter 
be,  selected  by  us  in  lieu  of  the  lands  surrendered  to 
the  United  States  as  aforesaid,  or  any  portions 
thereof,  whether  the  said  selection  or  selections  be 
made  by  us  personally  or  by  some  one  else  acting 
through  power  of  attorney  for  us."  And  also  grant- 
ing to  the  said  attorney  in  fact  full  power  and  author- 
ity ^^to  grant,  bargain,  sell  and  convey  by  good  and 
sufficient  deed,  all  of  the  right,  title  and  interest" 
that  the  party  executing  such  power  of  attorney  then 
owned,  or  held  possession  of ;  also  all  the  right,  title 
and  interest  that  the  party  making  such  power  of  at- 
torney might  thereafter  acquire  in  or  to  the  land  that 
has  been  or  that  might  thereafter  be  selected  as  afore- 
said, or  any  part  thereof,  for  such  sum  or  price  as 
such  party  might  deem  proper.  Such  pow^r  of  at- 
torney was  by  the  act  of  the  party  signing  the  same 
made  irrevocable. 

4.  That  with  such  power  of  attorney  was  also  fur- 
nished a  further  power  of  attorney  authorizing  the 
party  named  or  to  be  named  in  the  power  of  attorney 
signed,  to  enter  into  and  take  possession  of  each  and 
every  tract  of  land  selected  by  the  party  executing  the 
power  of  attorney  and  authorizing  the  said  party  to 
conduct  all  business  necessary  in  such  case  before  the 
Land  Office  at  Boise,  Idaho,  or  before  the  Depart- 
ment of  the  Interior  at  Washington,  D.  C,  with  full 
power  of  substitution  and  revocation,  [77]  and 
authorizing  such  attorney  to  post  notices  of  the  ap- 
plication upon  the  ground  and  make  proofs  of  such 
posting  and  further  affidavits  required  by  the  United 
States  Land  Office  in  the  matter  .of  perfecting  the 
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title  to  the  lands  selected  in  lieu  of  land  granted  by 
the  party  offering  for  sale  such  scrip  to  the  Govern- 
ment of  the  United  States. 

5.  That  pursuant  to  the  said  plan  above  outlined, 
the  said  R.  M.  Cobban,  on  or  about  the  19th  day  of 
February,  1901,  purchased  in  the  regular  course  of 
business  from  the  plaintiff,  Mollie  Conklin,  through 
John  A.  Benson  of  San  Francisco,  California,  certain 
lieu  land  scrip  in  the  following  manner,  that  is  to 
say:  That  on  or  about  the  date  last  mentioned,  the 
said  Benson  caused  to  be  deposited  in  either  the 
First  National  Bank  of  Butte,  Montana,  or  the 
First  National  Bank  of  Boise,  Idaho,  or  the  Anglo- 
California  Bank,  Ltd.,  of  San  Francisco,  California, 
in  escrow,  the  following-named  papers,  namely: 

(a)  Abstracts  of  title  showing  the  prior  owner- 
ship by  Mollie  Conklin  et  al.  of  640  acres  of  land  in 
Tulare  County,  California,  being 

E.  1/2  of  the  NE.  14,,  N.  1/2  of  SE.  14  of  Section  16, 
Township  18  South,  Range  34  East,  Tulare  County, 
California ; 

W.  i/l>  of  SE.  1/4,  SW.  14  of  Section  14,  Township 
18  South,  Range  34  East,  Tulare  Co.,  California ; 

S.  1/2  of  NW.  14,  SW.  1/4  of  Section  14,  Township 
20,  South,  Range  35  E.,  Tulare  County,  California. 

(b)  Warranty  deed  conveying  said  land,  exe- 
cuted by  Mollie  Conklin  et  al.,  transferring  said 
land  to  the  Government  of  the  United  States,  and 
showing  a  record  of  said  deeds  in  the  office  of  the 
County  Clerk  &  Recorder  of  Tulare  County,  Cal., 
[78]  being  the  county  in  which  the  said  land  is^ 
situated. 
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(c)  Powers  of  attorney,  irrevocable,  signed  by 
the  said  Mollie  Conklin  et  al.,  and  in  substantially 
the  following  form,  to-wit: 

^^KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That,  Whereas,  by  an  act  of  Congress,  approved 
June  4,  1897,  (30  Stat.  36)  it  is  provided, 

^  That  in  cases  in  which  a  tract  covered  ^  *  *  a 
patent  is  included  within  the  limits  of  a  public  forest 
reservation  *  *  ^  the  owner  thereof  may,  if  he  de- 
sires to  do  so,  relinquish  the  tract  to  the  Govern- 
ment, and  may  select  in  lieu  thereof  a  tract  of  vacant 
land  open  to  settlement,'  etc. 

And,  whereas,  on  the  nineteenth  day  of  Septem- 
ber, 1900,  We,  Mollie  Conklin,  a  widow  of  Bakers- 
field,  County  of  Kern,  State  of  California,  and  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy,  Administrator 
and  Administratrix  of  the  Estate  of  Patrick  Reddy, 
deceased,  both  of  the  City  and  County  of  San  Fran- 
cisco, said  State,  were  the  owners  of  the  following 
described  land: 


And,  whereas,  on  the  said  last-named  day  we  sur- 
rendered the  said  land  to  the  United  States  by  deed 
of  conveimnce  duly  executed  by  which  we  became 
entitled  to  select  other  lands  of  equal  acreage  in  lieu 
thereof. 

Now,  therefore,  we  have  made,  constituted  and 
appointed,  and  by  these  presents  do  make,  constitute 
and  appoint of in  the  County  of 
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,  State  of ,  our  true  and  lawful  at- 
torney for  us  and  in  our  names,  places  and  steads, 
to  enter  into  and  take  possession  of  each  and  every 
tract  of  public  land  in  any  State  or  Territory  of  the 
United  States  that  has  been  or  may  hereafter  be  se- 
lected by  us  in  lieu  of  the  land  surrendered  to  the 
United  States  as  aforesaid,  or  any  portion  thereof, 
whether  the  said  selection  or  selections  be  made  by 
us  personally  or  by  some  one  else  acting  through 
power  of  attorney  for  us. 

Our  said  attorney  in  fact  is  also  hereby  author- 
ized and  empowered  to  grant,  bargain,  sell  and  con- 
vey by  good  and  sufficient  deed,  all  of  the  right,  title 
and  interest  that  we  may  hereafter  acquire  of,  in  and 
to  the  land  that  has  been  or  may  hereafter  be  se- 
lected as  aforesaid,  or  any  part  thereof,  for  such 
sum  or  price  as  he  may  deem  proper. 

And  for  all  or  any  of  the  powers  and  purposes 
aforesaid,  for  us  and  in  our  names  to  make,  execute 
and  acknowledge  and  deliver  all  necessary  deeds, 
conveyances,  assignments  or  other  instruments  of 
whatever  kind  or  nature. 

Giving  and  granting  unto  our  said  Attorney  full 
power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  [79]  requisite  and  nec- 
essary to  be  done  in  and  about  the  premises,  as  fully 
to  all  intents  and  purposes  as  we  might  or  could  do 
if  personally  present,  with  full  power  of  substitution 
and  revocation,  hereby  ratifying  and  confirming  all 
that  our  said  attorney  or  his  substitute  or  substi- 
tutes shall  lawfully  do  or  cause  to  be  done  by  virtue 
hereof. 
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For  value  received,  the  receipt  whereof  is  hereby 
acknowledged,  this  Power  of  Attorney  is  hereby 
made  and  declared  to  be  irrevocable  by  us  or  other- 
wise. 

In  Witness  Whereof,  we  have  hereunto  set  our 
hands  and  seals  on  the  twenty-eighth  day  of  Febru- 
ary, 1901. 

MOLLIE  CONKLIN. 
Signed,  Sealed  and  Delivered  in  the  Presence  of 

C.  E.  GLOVER. 
J.  H.  LAVENSON. 
EDWARD  A.  REDDY. 
Administrator  of  the  Estate  of  Patrick  Reddy,  De- 
ceased. 

EMILY  M.  REDDY, 
Administratrix  of  the  Estate  of  Patrick  Reddy,  De- 
ceased. 

State  of  California, 

Cit^y  and  Count.y  of  San  Francisco, — ss. 

On  this  twenty-eighth  day  of  February,  one  thou- 
sand nine  hundred  and  one,  before  me  Thomas  S. 
Burnes,  a  Notary  Public  in  and  for  the  said  City 
and  County  of  San  Francisco,  personally  appeared 
Mollie  Conklin  (a  widow)  Edward  A.  Reddy,  Admin- 
istrator, and  Emily  M.  Reddy,  Administratrix  of  the 
Estate  of  Patrick  Reddy,  deceased,  personally  known 
to  me  to  be  the  same  persons  whose  names  are  sub- 
scribed to  the  within  instrument  and  they  severally 
duly  acknowledged  to  me  that  they  executed  the 
same,  and  the  said  Edward  A.  Reddy,  and  the  said 
Emily  M.  Reddy,  further  acknowledged  to  me  that 
they  executed  the  same  respectively  as  Administra- 


92  R,  M,  Cobbcm  et  al, 

tor  and  Administratrix  of  the    Estate    of    Patrick 
Reddy,  deceased. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  first 
above  written. 

THOMAS  S.  BURNES, 
Notarv  Public  in  and  for  the  Citv  and  Countv  of 

San  Francisco,  State  of  California." 
(d)     Also  further  Powers  of  Attorney,  signed  by 
the  said  Mollie  Conklin,  in  substantially  in  the  fol- 
lowing form: 

^^Whereas,  the  undersigned,  Mollie  Conklin,  whose 
postoffice  address  is  Bakersfield,  Cal.,  and  Edward  A. 
Reddy,  Administrator  and  Emily  M.  Reddy,  Admin- 
istratrix, of  the  estate  of  Patrick  Reddy  deceased, 
whose  postoffice  address  is  Crocker  Building,  San 
Francisco,  California,  have  made  application  to  se- 
lect under  the  provisions  of  the  Act  of  June  4,  1897 
(30  Stats.  36),  in  the  U.  S.  Land  Office  at  [80] 
,  the  following  described  tract: 


Now,  therefore,  we  the  said  Mollie  Conklin,  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy,  Administrator 
and  Administratrix  of  the  Estate  of  Patrick  Reddy, 
deceased,  have  made,  constituted  and  appointed,  and 
by  these  presents  do  make,  constitute  and  appoint 

,  of ,  our  true  and  lawful  attorney 

in  fact  in  our  name,  place  and  stead,  to  enter  into 
and  take  possession  of  each  and  every  tract  of  land 
so  selected  by  us.     Said as  attorney  in  fact 
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is  hereby  authorized  and  empowered  to  conduct  all 
business  necessary  in  said  case  before  the  Land  Office 
at  Boise,  Idaho,  or  before  the  Department  of  the 
Interior  at  Washington,  D.  C,  with  full  power  of 
substitution  and  revocation,  hereby  ratifying  and 
confirming  all  that  our  said  attorney  or  his  substitute 
or  substitutes  shall  lawfully  do  or  cause  to  be  done 
by  yirtue  hereof. 

And,  Whereas,  it  is  provided  by  Circular  ^P,'  dated 
January  29,  1900,  of  the  Honorable  Commissioner  of 
the  General  Land  Office  that  a  notice  of  such  selec- 
tion be  posted  on  the  ground  described  in  the  appli- 
cation, and  the  proof  of  such  posting  be  filed  in  the 
tl.  S.  Land  Office  for  the  District  in  which  the  land 
is  situated. 

Now,  Therefore is  hereby  duly  author- 
ized and  appointed  as  my  agent  to  post,  notices  on 
the  ground  described  in  said  application,  and  to 
make  affidavit  of  that  fact,  and  also  of  the  fact  that 
said  notices  remain  posted  during  the  period  of  pub- 
lication. 

MOLLIE  CONKLIN. 
E.  A.  REDDY, 
Administrator    of   the    Estate    of   Patrick    Reddy, 
Deceased. 

EMILY  M.  REDDY, 
Administratrix   of   the   Estate    of   Patrick   Reddy, 
Deceased. 

San  Francisco,  California, 
February  28th,  1901.— ss. 

On  this  twenty-eighth  day  of  February,  one  thou- 
sand nine  hundred  and  one,  before  me,  Thomas  S. 
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Burnes,  a  Notary  Public  in  and  for  the  said  Cit.y  and 
County  of  San  Francisco,  personally  appeared  Mollie 
Conklin,  a  ^Yidow,  Edward  A.  Reddy,  Administrator, 
and  Emily  M.  Reddy,  Administratrix  of  the  Estate 
of  Patrick  Reddy,  deceased,  personally  known  to  me 
to  be  the  same  persons  whose  names  are  subscribed 
to  the  within  instrument,  and  they  severally  duly 
acknowledged  to  me  that  they  executed  the  same, 
and  the  said  Edward  A.  Reddy,  and  the  said  Emily 
M.  Redd}^,  further  duly  acknowledged  to  me  that  they 
executed  the  same  respectively  as  Administrator  and 
Administratrix  of  the  Estate  of  Patrick  Reddy,  de- 
ceased. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and 
year  first  above  written.     [81] 

THOMAS  S.  BURNES, 
Notary  Public,  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  term  of  office  expires  Jan.  6th,  A.  D.  1894.'' 

The  said  Powers  of  Attorney  in  each  case  being  duly 
acknowledged  by  the  said  Mollie  Conklin  before  a 
notar}^  public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California,  and  bearing  the  seal 
of  such  notary  public;  the  said  powers  of  attorney, 
in  each  case,  leaving  the  name  of  the  attorney  ap- 
pointed blank  in  order  that  the  same  might  be  filled 
by  the  party  purchasing  the  lieu  land  scrip/  offered 
for  sale. 

(e)  There  was  also  deposited  in  said  bank  with 
said  papers'  above  described  and  in  connection  with 
said  papers,  a  blank  form  of  application  to  select  and 
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locate  land  in  lieu  of  the  land  in  the  Sierra  Forest 
Eeserve,  Tulare  and  Inyo  Land  District,  State  of 
California,  surrendered  by  the  said  Mollie  Conklin, 
said  application  being  in  substantially  the  following 
form: 

Act.     June  4,  1897  (30  Stat.  36). 

SELECTION    IN    LIEU    OP    LAND    IN    THE 
SIERRA  FOREST  RESERVE, 

Tulare  and  Inyo  Land  District,  State  of  California. 

Created  

TO  THE  REGISTER  AND  RECEIVER, 
United  States  Land  Office, 


Gentlemen : — 

In  accordance  with  the  provisions  of  an  Act  of 
Congress  approved  June  4,  1897,  entitled  'VAn  Act 
making  appropriations  for  sundry  civil  expenses  of 
the  Government  for  the  fiscal  year  ending  June  30, 
1898,  and  for  other  purposes,'' 

I,  Mollie  Conklin,  of  San  Francisco,  City  and 
County,  State  of  California,  do  hereby  select  and 
locate  the  following  described  tract  of  surveyed  land, 
to  wit: 


[82] 
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IN  LIEU  OF 


The  said  last  mentioned  tract  is  included  within 
the  limits  of  the  Sierra  Forest  Reservation  in  Cali- 
fornia, and  being  the  owner,  and  desiring  to  select 
other  land  in  lieu  of  said  tract,  I  made  and  executed 
a  deed  of  reconveyance  thereof  to  the  United  States, 

on  the  ....  day  of ,  as  provided  by  the  said 

Act  of  June  4,  1897,  which  said  deed  has  been  re- 
corded in  the  proper  County.  I  therefore  ask  that 
a  United  States  patent  issue  to  me  for  the  said  land 
herebv  selected. 

Witness  my  hand  this   ....    day  of    , 

190 


WITNESS: 

Land  Office  at 

190 

I, ,  Register  of  the  land  office,  do  hereby 

certify  that  the  land  above  selected,  in  lieu  of  land 
relinquished  to  the  United  States,  is  free  from  con- 
flict, and  that  there  is  no  adverse  filing,  entry,  or 
claim  thereto 


Register. 
Selection  approved  by  the  Commissioner  of  the 
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General  Land  Office,  per  letter  ^^P''  to  Register  and 
Receiver. 

,  190 

Div.^^P'' 

(Endorsement:)    Application  of 


P.  0.  ADDRESS 

To   Select   the    

Sitnated  in 

District 

In  lieu  of  the 

Situated  in 

District 

Under  Act  June  4, 1897  (30  Stat.  36).     [83] 

Selection  approved  by  Commissioner  General  Land 

Office ,190 

Approved  for  patenting 

Patented 


? 

Division  ^^P". 


Vol ,  Page 


.  That  the  said  form  of  selection  was  in  each  and 
every  case  duly  signed  by  the  said  Mollie  Conklin, 
and  in  the  body  of  said  form  described  fully  the  land 
conveyed  to  the  Government  of  the  United  States, 
but  blank  as  to  the  description  of  the  land  to  be 
selected,  such  description  to  be  inserted  by  the  party 
purchasing  the  scrip. 

(f)  That  with  said  papers  above  described  there 
were  also  drafts  or  a  draft  for  the  amount  of  the 
purchase  price  demanded  by  the  said  Mollie  Conklin 
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et  al.,  through  the  said  John  A.  Benson,  which  said 
drafts  were  drawn  upon  R.  M.  Cobban  at  the  bank 
w^here  said  papers  were  deposited  and  in  favor  of 
John  A.  Benson. 

6.  That  all  of  said  papers  above  described  were 
deposited  at  said  bank  subject  to  examination  and 
approval  by  the  said  R.  M.  Cobban,  and  with  the 
express  understanding  and  agreement  that  if  ap- 
proved by  the  said  Cobban,  he  was  authorized  to 
insert  his  name  as  attorney  in  the  Powers  of  Attor- 
ney to  be  delivered,  and  to  insert  the  description 
of  the  land  selected  in  the  application  for  selection 
of  lieu  lands  hereinabove  described. 

7.  That  thereupon  the   said  R.  M.  Cobban   did 
examine  the  said  papers,  and  finding  the  title  con- 
veyed to  the  Government  of  the  United  States  by 
warrantv  deed  to  have  been  in  Mollie  Conklin  et  al.» 
and  that  the  papers  upon  their  face  showed  the  right 
and  title  of  Mollie  Conklin  et  al.  in  said  land  trans- 
ferred, and  her  right  to  make  a  selection  of  lieu  lands 
by  reason  of  such  transfer  to  the  United  States,  the 
said   R.   M.    Cobban   did   approve     [84]     the    said 
papers  and  did  thereupon  pay  the  said  sight  drafts 
referred  to;  and  for  the  said  right  to  make  selection 
of  lieu  lands  did  pay  to  the  said  Mollie  Conklin  et  al. 
through  the  said  John  A.  Benson,  the  sum  of  $2,560.00 
for  the  640  acres  of  land  hereinabove  last  described, 
and  thereupon  inserted  his  name  in  the  said  papers, 
and  powers  of  attorney,  as  he  had  a  right  to  do  in 
accordance  with  the  understanding  and  agreement 
had  with  the  said  MoUie  Conklin  et  al.  through  the 
said  Benson,  and  inserted  in  the  said  application  for 
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selection  of  lieu  lands,  a  description  of  the  property 
selected  by  him,  Cobban,  for  entry  of  such  lieu  land 
scrip. 

8.  That  thereupon,  on  April  9th,  1901,  the  said 
R.  M.  Cobban  made  application  at  the  United  States 
Land  Office  at  Boise,  Idaho,  to  enter,  and  did  enter 
in  the  name  of  Mollie  Conklin  et  al.,  but  for  the  use 
and  benefit  of  the  said  R.  M.  Cobban  and  his  asso- 
ciates, under  said  scrip  above  referred  to,  land  in 
the  Boise  District  hereinafter  described,  and  there- 
after, to  wit,  on  July  22d,  1902,  upon  such  scrip  and 
for  money  paid  to  the  United  States  Government, 
procured  from  the  United  States  Government,  patent 
for  the  following  described  land,  to  wit: 

W.  1/2  of  SW.  14,  SE.  14  of  SW.  14,  Section  32,  T. 
15  N.,  R.  4E.; 

SE.  14  and  E.  1/2  of  NE.  14,  Section  26,  T.  13  N., 
R.  3E.; 

Lot  1,  and  SE.  14  of  NE.  i^.  Section  2,  W.  1/2  of 
SW.  14,  Section  1,  T.  12  N.,  R.  3  E.; 

N.  1/2  of  NE.  1/4,  Section  29,  NE.  1/4  of  SE.  14. 
Section  31,  T.  15  N.,  R.  4  E.,  containing  648.02  acres, 
and  all  being  situated  in  Boise  County,  Idaho,  the 
patent  for  said  land  being  numbered  4514. 

9.  That  on  the  6th  day  of  March,  1901,  the  said 
Cobban,  under  like  terms  and  conditions,  and  under 
like  circumstances,  [85]  purchased  from  the  said 
Mollie  Conklin  et  al.  through  the  said  Benson  scrip 
representing  563.13  acres,  and  described  as  follows, 
to  wit : 

S.  1/2  of  NE.  14,  N.  1/2  of  SE.  1^,  Section  21,  T.  20 
S.,R.35E.; 
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NW.  %  of  NW.  14,  or  Lot  4,  Section  6,  T.  19  S., 
R.  35E.; 

S.  1/2  of  NE.  14,  S.  1/2  of  NW.  1/4,  N.  1/2  of  SW.  1/4, 
NW.  14  of  SE.  14,  Section  11,  T.  20  S.,  R.  34  E.,  all 
in  Tulare  County,  State  of  California; 

E.  1/2  of  SE.14,  Sec.  25,  T.  19  S.,  R.  34  E.;  at  the 
price  of  $2,240.00. 

10.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  MoUie 
Conklin  et  al.  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  August 
20th,  1902',  upon  such  scrip  and  for  money  paid  to 
the  United  States  Government,  procured  from  the 
United  States  Government,  patent  for  the  following 
described  land,  to  wit: 

W.  1/2  of  SE.  1/4,  E.  1/2  of  SW.  14,  Lot  3  and  Lot  4, 
Sec.  19,  T.  15N.,  R.  4E.; 

SE.  14  and  E.  1/2  of  NE.  14,  Sec.  25,  T.  15  N.,  R.  3  E.; 

Lot  1  and  Lot  4  in  Sec.  35,  T.  12  N.,  R.  3  E.,  contain- 
ing 568.43  acres,  and  situated  in  Boise  County,  Idaho, 
the  patent  for  said  land  being  numbered  4501. 

11.  That  on  the  same  date,  March  6th,  1901,  the 
said  Cobban,  under  like  terms  and  conditions,  and 
under  like  circumstances,  [86]  purchased  from  the 
said  Mollie  Conklin  et  al.  through  the  said  Benson, 
scrip  representing  200  acres  of  land,  and  described 
as  follows,  to  wit: 

NE.  14  of  SE.  14  of  Sec.  31,  N.  1/2  of  SW.  14,  NW.  i^ 
of  SE.  14,  NE.  14  of  NE.  14,  Section  32,  T.  17  S.,  R. 
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35  E.,  all  in  Tulare  County,  California,  at  the  price 
of  $800.00. 

12.  That  thereupon  the  said  R.  M,  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein 
after  described,  and  thereafter,  to  wit,  on  Ausr.  28, 
1902,  upon  such  scrip  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit: 

E.  %  of  SE.  Yu  SW.  1/4  of  SE.  14  of  Sec.  31,  S.  % 
of  SE.14,  Sec.  32,  T.  16  N.,  R.  4  E.,  containing  200 
acres  and  situated  in  Boise  County,  Idaho,  the  patent 
for  said  land  being  numbered  4511. 

13.  That  on  the  same  date,  March  6th,  1901,  the 
said  Cobban,  under  like  terms  and  conditions,  and 
under  like  circumstances,  purchased  from  the  said 
Mollie  Conklin  et  al.,  through  the  said  Benson,  scrip 
representing  200  acres  of  land,  and  described  as 
follows,  to  wit: 

SW.  14  of  NE.  14,  NW.  14  of  SE.  14,  Sec.  6,  E.  1/2 
of  NW.  i/i,,  SW.  14  of  NW.  14,  or  Lot  2,  Sec.  7,  T.  18 
S.,  R.  34  E.,  in  Tulare  County,  State  of  California,  at 
the  price  of  $800.00. 

14.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  land  office  at  Boise, 
Idaho,  to  enter,  [87]  and  did  enter,  in  the  name 
of  Mollie  Conklin  et  al.,  but  for  the  use  and  benefit 
of  the  said  R.  M.  Cobban  and  his  associates,  under 
said  scrip  above  referred  to,  land  in  the  Boise  Dis- 
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trict,  hereinafter  described,  and  thereafter,  to  wit,  on 
Sept.  15th,  1902,  upon  such  scrip  procured  from  the 
United  States  Government  patent  for  the  following 
described  land,  to  wit: 

SE.  1/4  of  NE.  1^,  Sec.  31,  SW.  14,  Section  32,  in 
T.  16  N.,  R.  4  E.,  containing  200  acres  and  situated 
in  Boise  County,  Idaho,  the  patent  for  said  land  being 
numbered  4513. 

15.  On  March  12th,  1901,  the  said  R.  M.  Cobban, 
under  like  terms  and  conditions,  and  under  like 
circumstances,  purchased  from  the  said  MoUie  Conk- 
lin  et  al.,  through  the  said  Benson,  scrip  representing 
160  acres  of  land,  and  described  as  follows,  to  wit: 

SAV.  14  of  NE.  14,  W.  1/2  of  SE.i^,  SE.  1/4,  of  SE. 
14,  Section  26,  T.  20  S.,  R.  35  E.,  Tulare  County, 
California,  at  the  price  of  $640.00. 

16.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  MoUie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  Boise  District,  hereinafter 
described,  and  thereafter,  to  wit,  on  Aug.  28,  1902, 
upon  such  scrip  procured  from  the  United  States 
Government  patent  for  the  following  described  land, 
to  wit: 

SW.  14  of  Section  28  T.  16  N.,  R.  4  E.,  containing 
160  acres  and  situated  in  Boise  County,  Idaho,  the 
patent  for  said  land  being  numbered  4512. 

17.  That  on  March  12th,  1901,  the  said  R.  M. 
Cobban,  under  like  terms  and  conditions,  and  under 
like  circumstances,     [88]     purchased  from  the  said 
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Mollie  Conklin  et  al.,  through  the  said  Benson,  scrip 
representing  160  acres  of  land,  and  described  as 
follows,  to  wit: 

N.  Vo  of  SW.  14,  SE.  14  of  SW.  14,  SW.  14  of  SE. 
14,  of  Sec.  23,  T.  20  S.,  R.  35  E.,  in  Tulare  County, 
California,  at  the  price  of  $640.00. 

18.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the 
said  R.  M.  Cobban  and  his  associates,  under  said 
scrip  above  referred  to,  land  in  the  Boise  District, 
hereinafter  described,  and  thereafter,  to  wit,  on  Aug. 
20th,  1902,  upon  such  scrip  and  for  money  paid  to 
the  United  States  Government,  procured  from  the 
United  States  Government  patent  for  the  following 
described  land,  to  wit: 

SE.  14  of  NE.  14,  Sec.  29,  T.  16  N.,  R.  4  E. ; 

Lot  4  and  the  S.  1/9  of  NW.  %,  Sec.  4,  T.  15  N.,  R. 
4  E.,  containing  165.39  acres  and  situated  in  Boise 
County,  Idaho,  the  patent  for  said  land  being  num- 
bered 4507. 

19.  That  on  April  12, 1901,  the  said  Cobban,  under 
like  terms  and  conditions,  and  under  like  circum- 
stances, purchased  from  the  said  Mollie  Conklin  et 
al.,  through  the  said  Benson,  scrip  representing  40.02 
acres  of  land,  and  described  as  follows,  to  wit : 

NE.  14  of  NW.  1/4,  or  Lot  3,  Sec.  3,  T.  20  S.,  R.  35 
E.,  in  Tulare  County,  California,  at  the  price  of 
$160.00. 

20.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
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Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
E.  M.  Cobban  and  his  associates,  [89]  under  said 
scrip  above  referred  to,  land  in  the  Boise  District, 
hereinafter  described,  and  thereafter,  to  wit,  on  Aug. 
20,  1902,  upon  such  scrip  and  for  money  paid  to  the 
United  States  Government,  procured  from  the 
United  States  Government,  patent  for  the  following 
described  land,  to  wit : 

Lot  No.  1,  Sec.  6,  T.  15  N.,  R.  4  E.,  containing 
44.94  acres  situated  in  Boise  County,  Idaho,  the  pat- 
ent for  said  land  being  numbered  4510. 

21.  That  on  the  same  date,  April  12, 1901,  the  said 
Cobban,  under  like  terms  and  conditions,  and  under 
like  circumstances,  purchased  from  the  said  Mollie 
Conklin  et  al.,  through  the  said  Benson,  scrip  repre- 
senting 40  acres  of  land,  and  described  as  follows, 
to  wit : 

SE.  1/4  of  NW.  %,  Sec.  3,  T.  20  S.,  R.  35  E.,  in 
Tulare  County,  California,  at  the  price  of  $160.00. 

22.  That  thereupon,  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at 
Boise,  Idaho,  to  enter,  and  did  enter,  in  the  name  of 
Mollie  Conklin  et  al.,  but  for  the  use  and  benefit  of 
the  said  R.  M.  Cobban  and  his  associates,  under 
said  scrip  above  referred  to,  land  in  the  Boise  Dis- 
trict, hereinafter  described,  and  thereafter,  to  wit, 
on  Sept.  15,  1902,  upon  such  scrip,  and  for  money 
paid  to  the  United  States  Government,  procured 
from  the  United  States  Government,  patent  for  the 
following  described  land,  to  wit: 

Lot  2,  Sec.  6,  T.  15  N.,  R.  4  K,  containing  44.42 
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acres  and  situated  in  Boise  County,  Idaho,  the  pat- 
ent for  the  said  land  being  numbered  4509. 

23.  That  on  the  same  date,  April  12th,  1901,  the 
said  Cobban,  under  like  terms  and  conditions,  and 
under  like  circumstances,  purchased  from  the  said 
Mollie  Conklin  et  al.,  through  the  said  Benson,  scrip 
representing  40  acres  of  land,  [90]  and  described 
as  follows,  to  wit: 

SW.  14  of  SE.  14,  of  Section  15,  T.  20.  R.,  R.  35  E., 
in  Tulare  County,  California,  at  the  price  of  $160.00. 

24.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin,  but  for  the  use  and  benefit  of  the  said  R.  M. 
Cobban  and  his  associates,  under  said  scrip  above 
referred  to,  land  in  the  Boise  District,  hereinafter 
described,  and  thereafter,  to  wit,  on  Aug.  20th,  1902, 
upon  such  scrip,  and  for  money  paid  to  the  United 
States  Government,  procured  from  the  United  States 
Government,  patent  for  the  following  described  land, 
to  wit: 

Lot  3,  Sec.  5,  T.  15  N.,  R.  4  E.,  containing  45.27 
acres,  and  situated  in  Boise  County,  Idaho,  the  pat- 
ent for  the  said  land  being  numbered  4508. 

25.  That  or  the  said  date,  April  12,  1901,  the  said 
Cobban,  under  like  terms  and  conditions  and  under 
like  circumstances,  purchased  from  the  said  Mollie 
Conklin  et  al.,  through  the  said  Benson,  scrip  repre- 
senting 40  a  'res  of  land,  and  described  as  follows, 
to  wit: 

SW.  14  of  NE.  14,  Sec.  3,  T.  20  S.,  R.  35  E.,  situated 
in  Tulare  County,  California,  at  the  price  of  $160.00. 
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26.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  MoUie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  Aug.  28th, 
1902,  upon  such  scrip  and  for  money  paid  to  the 
United  States  Government,  procured  from  the 
United  States  Government,  patent  [91]  for  the 
following  described  land,  to  wit : 

Lot  4  in  Sec.  5,  T.  15  N.,  R.  4  E.,  containing  45.22 
acres,  and  situated  in  Boise  County,  Idaho,  the  pat- 
ent for  said  land  being  numbered  4502. 

27.  That  on  the  same  date,  Apr.  12,  1901,  the 
said  Cobban,  under  like  terms  and  conditions,  and 
under  like  circumstances,  purchased  from  the  said 
Mollie  Conklin  et  al.,  through  the  said  Benson,  scrip 
representing  40  acres  of  land,  and  described  as  fol- 
lows, to  wit: 

SW.  14  of  NE.  1/4  of  Sec.  4,  T.  20  S.,  R.  35  E.,  in 
Tulare  County,  California,  at  the  price  of  $160.00. 

28.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  here- 
inafter described,  and  thereafter,  to  wit,  on  the  20th 
day  of  August,  1902,  u]3on  such  scrip  and  for  money 
paid  to  the  United  States  Government,  procured 
from  the  United  States  Government,  patent  for  the 
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following  described  land,  to  wit: 

Lot  2,  in  Sec.  5,  T.  15  N.,  B.  4  E.,  containing  45.31 
acres  and  situated  in  Boise  County,  Idaho,  the  pat- 
ent for  said  land  being  numbered  4503. 

29.  That  on  June  24, 1901,  the  said  Cobban,  under 
like  terms  and  conditions,  and  under  like  circum- 
stances, purchased  from  the  said  Mollie  Conklin  et 
al.,  through  the  said  Benson,  scrip  representing 
80.37  acres  of  land,  and  described  as  follows : 

NE.  14  of  SE.  %,  of  Sec.  15,  T.  18  S.,  R.  34  E. ;  and 
NE.  1/4  of  NE.  14  or  Lot  1,  Sec.  4,  T.  20  S.,  R.  35  E., 

[92]     all  in  Tulare  County,  California,  at  the  price 

of  $321.16. 

30.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  land  office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  here- 
inafter described,  and  thereafter,  to  wit,  on  'Sept.  15, 
1902,  upon  such  scrip,  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit : 

SW.  14  of  NE.  1/4,  Sec.  19,  T.  13  N.,  R.  5  E.,  and 
SE.  1/4  of  NE.  14,  Sec.  19,  T.  13  N.,  R.  5  K,  contain- 
ing 80  acres  and  situated  in  Boise  County,  Idaho,  the 
patents  for  said  land  being  numbered  4784  and  4778, 
respectively. 

31.  That  on  April  12, 1901,  the  said  Cobban,  under 
like  terms  and  conditions,  and  under  like  circum- 
stances, purchased  from  the  said  Mollie  Conklin  et 
al.,  through  the  said  Benson,  scrip  representing  200 
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acres  of  land,  and  described  as  follows,  to  wit : 

S.  1/2  of  SE.  14,  NE.  1/4  of  SE.  1^,  S.  1/2  of  SW.  1/4, 
Sec.  14,  T.  17  S.,  E.  34  E.,  in  Tulare  County,  Cali- 
fornia, at  the  price  of  $850.25. 

32.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  land  office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  September 
15,  1902,  upon  such  scrip,  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit : 

'SE.  14  of  SE.  14,  S'.  1/2  of  SW.  14,  NW.  14  of  SW. 
14,  Section  5,  T.  15  N.,  R.  4  E.,  [93]  containing 
200  acres,  and  situated  in  Boise  County,  Idaho,  the 
patent  for  said  land  being  numbered  4826. 

33.  That  on  the  same  date,  April  12, 1901,  the  said 
Cobban,  under  like  terms  and  conditions,  and  under 
like  circumstances,  purchased  from  the  said  Mollie 
Conklin  et  al.,  through  the  said  Benson,  scrip  repre- 
senting 400  acres  of  land,  and  described  as  follows, 
to  wit: 

S.  1/2  of  NW.  %,  SW.  i/i  of  NE.  1/4,  NE.  1/4  of  NE. 
%,  Sec.  33,  N.  1/2  of  NW.  1/4,  NW.  %  of  NE.  14,  Sec. 
34,  T.  17  S.,  R.  35  E.,  and 

E.  1/2  of  NW.  1/4,  SW.  14  of  NW.  1/4,  Sec.  22,  T. 
20  S.,  R.  35  E.,  in  Tulare  County,  California,  at  the 
price  of  $1,700.00. 

34.  That  thereupon  the  said  R.  M.  Cobban  made 
application   at   the   United   States   Land   Office   at 
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Boise,  Idaho,  to  enter,  and  did  enter,  in  the  name  of 
Mollie  Conklin  et  al.,  but  for  the  use  and  benefit  of 
the  said  R.  M.  Cobban  and  his  associates,  under  said 
scrip  above  referred  to,  land  in  the  Boise  District, 
hereinafter  described,  and  thereafter,  to  wit,  on  Sept. 
15,  1902,  upon  such  scrip,  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit : 

S.  14  of  SE.  %,  SE.  M>  of  SW.  1/4,  Sec.  26,  T.  16  N., 
E.  4  E.,  and 

NW.  1/4,  N.  1/2  of  SW.  14,,  SW.  1/4  of  SW.  1/4,  Sec. 
26,  T.  16  N.,  R.  4  E.,  containing  400  acres,  and  situ- 
ated in  Boise  County,  Idaho,  the  patents  for  said 
land  being  numbered  4777  and  4776  respectively. 

35.  That  on  July  12,  1901,  the  said  Cobban,  under 
like  terms  and  conditions,  and  under  like  circum- 
stances, purchased  [94]  from  the  said  Mollie 
Conklin  et  al.,  through  the  said  Benson,  scrip  repre- 
senting 640  acres  of  land,  and  described  as  follows, 
to  wit : 

N.  1/2  of  NE.  %,  Sec.  9,  SW.  14  of  NW.  %,  N.  1/2 
of  SW.  14,  Sec.  15,  SE.  1/4,  SE.  1/4  of  NE.  14,  NW. 
14  of  NE.  1/4,  NE.  1/4  of  NW.  1/4,  S^c.  16,  N.  Vo  of 
NE.  14,  E.  1/2  of  NW.  14  of  Sec.  22,  all  in  T.  17  S., 
R.  35  E.,  Inyo  County,  California,  at  the  price  of 
$2,720.00. 

36.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
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after  described,  and  thereafter,  to  wit,  on  Sept.  15, 
1902,  upon  such  scrip,  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit : 

N.  i/o  of  NE.  1/4,  SW.  1/4  of  NE.  %,  NW.  %,  N.  Vo 
of  SW.  1/4,  NW.  14  of  SE.  14,  Section  17,  T.  16N.. 
R.  4E.; 

NW.  14,  N.  1/2  of  NE.  14,  Section  35,  T.  16  N.,  R. 
4  E.,  containing  640  acres  and  situated  in  Boise 
County,  Idaho,  the  patent  for  the  said  land  being 
numbered  4774. 

37.  That  on  July  20,  1901,  the  said  R.  M.  Cobban, 
under  like  tenns  and  conditions,  and  under  like  cir- 
cumstances, purchased  from  the  said  Mollie  Conklin 
et  al.,  through  the  said  John  A.  Benson,  scrip  repre- 
senting 40  acres  of  land,  and  described  as  follows,  to 
wit: 

SW.  14  of  SE.  1^,  Sec.  13,  T.  18  S.,  R.  34  E.,  in 
Tulare  County,  California,  [95]  at  the  price  of 
$170.00. 

38.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise^ 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  Sept.  15, 
1902,  upon  such  scrip,  procured  from  the  United 
States  Government  patent  for  the  following  described 
land,  to  wit : 

SW.  1^  of  SW.  14  of  Sec.  29,  T.  16  N.,  R.  5  E., 
containing  40  acres  and  situated  in  Boise  County, 
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Idaho,  the  patent  for  the  said  land  being  numbered 
4785. 

39.  That  on  the  same  date,  July  20,  1901,  the  said 
Cobban,  under  like  terms  and  conditions,  and  under 
like  circumstances,  purchased  from  the  said  Mollie 
Conklin  et  al.,  through  the  said  Benson,  scrip  repre- 
senting 40  acres  of  land,  and  described  as  follows,  to 
wit: 

NE.  1/4  of  SE.  14  of  Sec.  13,  T.  18  S.,  R.  34  E.,  in 
Tulare  County,  California,  for  the  price  of  $170.00. 

40.  That  thereupon  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  Sept.  15, 
1902,  procured  from  the  United  States  Government, 
patent  for  the  following  described  land,  to  wit : 

NE.  14  of  NW.  1/4,  Sec.  7,  T.  13  N.,  R.  5  E.,  [96] 
containing  40  acres  and  situated  in  Boise  County, 
Idaho,  the  patent  for  the  said  land  being  numbered 
4780. 

41.  That  on  the  same  date,  July  20th,  1901,  the 
said  Cobban,  under  like  terms  and  conditions,  and 
under  like  circumstances,  purchased  from  the  said 
Mollie  Conklin  et  al.,  through  the  said  Benson,  scrip 
representing  40  acres  of  land,  and  described  as  fol- 
lows, to  wit: 

SE.  3/4  of  NW.  14  of  Sec.  10,  T.  20  S.,  R.  35  E.,  in 
Tulare  County,  California,  at  the  price  of  $170.00. 

42.  That  thereupon  the  said  R.  M.  Cobban  made 
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application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrip 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  Sept.  15, 
1902,  upon  such  scrip,  procured  from  the  United 
States  Government,  patent  for  the  following  de- 
scribed land,  to  wit : 

SE.  %  of  NW.  %,  Sec.  7,  T.  13  N.,  R.  5  E.,  contain- 
ing 40  acres,  and  situated  in  Boise  County,  Idaho, 
the  patent  for  said  land  being  numbered  4773. 

43.  That  on  July  23,  1901,  the  said  Cobban,  under 
like  terms  and  conditions,  and  under  like  circum- 
stances, purchased  from  the  said  Mollie  Conklin  et 
al.,  through  the  said  Benson,  scrip  representing  160 
acres  of  land,  and  described  as  follows,  to  wit : 

NW.  i/i  of  Sec.  23,  T.  20  S.,  R.  35  E.,  Tulare 
County,  California,  at  the  price  of  $680.00.     [97] 

44.  That  thereupon,  the  said  R.  M.  Cobban  made 
application  at  the  United  States  Land  Office  at  Boise, 
Idaho,  to  enter,  and  did  enter,  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  and  benefit  of  the  said 
R.  M.  Cobban  and  his  associates,  under  said  scrij) 
above  referred  to,  land  in  the  Boise  District,  herein- 
after described,  and  thereafter,  to  wit,  on  Aug.  20th, 
1902,  upon  such  scrip,  procured  from  the  United 
States  Government  patent  for  the  following  de- 
scribed land,  to  wit: 

NW.  14  of  Sec.  25,  T.  16  N.,  R.  4  E.,  containing  160 
acres  and  situated  in  Boise  County,  Idaho,  the  patent 
for  the  said  land  being  numbered  4775. 
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45.  That  in  the  year  1901,  pursuant  to  the  said 
powers  of  attorney  hereinabove  referred  to,  and  the 
action  of  the  said  R.  M.  Cobban  taken  thereunder, 
and  pursuant  to  the  rights  conveyed  and  transferred 
to  the  said  R.  M.  Cobban  bv  the  said  Mollie  Conklin 
et  al.,  the  said  R.  M.  Cobban,  by  various  deeds  trans- 
ferred and  conveved  to  the  said  E.  B.  Weirick,  trus- 
tee,  of  Silver  Bow  County,  Montana,  all  of  the  prop- 
erty hereinabove  described  as  having  been  patented 
bv  the  United  States  of  America  in  the  name  of  Mollie 
Conklin  et  al.,  but  for  the  use  of  the  said  R.  M.  Cob- 
ban and  his  associates. 

46.  That  in  the  said  purchase  of  the  said  scrip, 
and  in  said  selections  of  lieu  lands,  and  in  the  patent- 
ing of  the  same,  and  in  the  transfer  of  the  said  prop- 
erty to  the  said  E.  B.  Weirick,  trustee,  the  said 
Payette  Lumber  and  Manufacturing  Company  did 
not  have,  nor  did  anybody  in  any  manner  interested 
in  the  said  Payette  Lumber  and  Manufacturing  Com- 
pany have,  nor  did  any  person  or  persons  represent- 
ing or  purporting  to  represent  said  company  have, 
any  right,  title,  interest  or  claim  whatsoever,  but  said 
action  and  all  of  said  actions  and  [98]  all  of  said 
proceedings  were  had  and  taken  for  the  sole  and  only 
use  and  benefit  of  the  said  R.  M.  Cobban,  E.  B. 
Weirick  and  their  associates,  residents  and  citizens  of 
the  State  of  Montana. 

46.  That  during  the  progress  of  the  application 
for  patent  for  said  land  by  the  said  R.  M.  Cobban, 
and  before  the  transfer  thereof  to  the  said  E.  B. 
Weirick,  trustee,  the  United  States  Land  Office  called 
upon  the  said  R.  M.  Cobban,  from  time  to  time,  for 
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special  authority  in  the  matter  of  taking  certain  steps 
and  proceedings  in  such  application,  and  that  there- 
upon the  said  E.  M.  Cobban  procured  to  be  written 
a  form  of  power  of  attorney  to  cover  the  exact  re- 
quirements of  the  land  office,  and  to  be  printed  in 
said  form  his  own  name  as  attorney  in  fact,  and  there- 
upon forwarded  the  said  special  powers  of  attorney 
to  the  said  Mollie  Conklin,  through  her  agent,  John 
A.  Benson,  and  thereupon,  the  said  powers  of  at- 
torney, with  the  name  of  the  said  R.  M.  Cobban  in- 
serted  therein,  were  by  the  said  Mollie  Conklin,  duly 
executed,  acknowleds'ed  and  delivered  to  the  said  R. 
M.  Cobban  through  the  said  John  A.  Benson,  and 
that  upon  the  said  powers  of  attorney  so  executed, 
acknowledged  and  delivered  by  the  said  Mollie  Conk- 
lin, in  addition  to  the  Powers  of  Attorney  thereto- 
fore executed  and  delivered  by  her,  the  Government 
acted  in  issuing  patents  in  the  name  of  Mollie  Conk- 
lin et  al. 

47.  That  thereafter,  and  after  patents  had  been 
issued  by  the  United  States  Government  for  all  of 
said  lands  hereinabove  described,  the  said  E.  B. 
Weirick,  trustee,  for  a  valuable  consideration  then 
and  there  paid  to  him,  sold  and  transferred  all  of  said 
described  property  to  Payette  Lumber  and  Manu- 
facturing Company  by  several  deeds  of  warranty, 
which  said  deeds  were  each  duly  recorded  in  the 
office  of  the  county  clerk  and  recorder  [99]  of 
Boise  Countv,  Idaho. 

48.  That  at  no  time  prior  to  the  execution  of  the 
said  deeds  by  the  said  E.  B.  Weirick,  trustee,  and 
at  no  time  prior  to  the  sale  of  the  said  property  by 
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the  said  E.  B.  Weirick,  trustee,  to  the  said  Payette 
Lumber  &  Manufacturing  Company,  did  the  said  E. 
B.  Weirick,  trustee,  or  the  said  E.  M.  Cobban,  or 
any  person  or  persons  whomsoever  represented  by 
the  said  R.  M.  Cobban,  or  the  said  E.  B.  Weirick, 
ti^stee,  have  any  knowledge,  notice  or  suggestion  of 
any  kind  or  character  whatsoever  that  Mollie  Conk- 
lin in  any  manner,  or  at  all,  questioned  any  of  her 
acts,  or  proceedings  hereinbefore  recited,  or  any  of 
the  powers  of  attorney  or  other  instriunents  signed, 
executed,  acknowledged  and  delivered  by  her,  or  any 
of  the  acts  or  transactions  had  on  her  behalf  by  or 
through  the  said  John  A.  Benson,  but  that  the  said 
E.  B.  Weirick,  trustee,  and  the  parties  represented 
by  him,  had  relied  upon  the  said  powders  of  attorney 
executed,  acknowledged  and  delivered  by  the  said 
Mollie  Conklin,  and  the  acts  and  proceedings  had  by 
th(^  said  Mollie  Conklin,  above  recited,  and  the  pay- 
ments of  monev  for  her  benefit  to  the  said  John  A. 
Benson  and  in  all  respects  believed  and  had  a  right 
to  believe  that  the  said  Mollie  Conklin  had  parted 
with  and  intended  to  part  with  all  her  right,  title 
and  interest  in  and  to  the  land  selected  under  said 
lieu  land  scrip  purchased  by  the  said  R.  M.  Cobban 
in  the  manner  and  from  hereinabove  stated.  And 
these  defendants  did  not  have,  nor  did  either  of  them 
have,  nor  did  any  person  or  persons  represented  by 
these  defendants,  or  either  of  them,  have  knowlecjge 
or  notice  of  anv  kind  or  character  of  any  fraud  or 
attempted  fraud  on  the  part  of  any  person  or  per- 
sons whomsoever  having  been  perpetrated,  or  at- 
tempted to   be   perpetrated  upon  the   said  Mollie 
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[100]     Conklin  with  reference  to  said  lands  or  any 
part  or  portion  thereof. 

49.  That  in  the  procuring  of  said  lieu  land  scrip 
and  in  making  the  selections  of  land  under  such  scrip, 
and  in  the  procuring  of  United  States  Patent  for  said 
land,  the  said  R.  M.  Cobban  and  his  associates  ex- 
pended large  sums  of  money  independent  of  the 
amount  actually  paid  to  the  Government  for  said 
land  in  the  matter  of  locating  the  land,  examining 
titles,  posting  notices,  and  taking  such  S)teps  as  were 
necessary  for  perfecting  the  title  of  said  land  to  the 
said  E.  M.  Cobban  and  his  associates. 

50.  That  the  said  John  A.  Benson  at  all  times 
purpoi^ed  to  act  as  agent  for  and  with  full  authority 
from,  the  said  Mollie  Conklin,  and  was,  as  these  an- 
swering defendants  allege  on  information  and  be- 
lief, su<*h  agent,  and  that,  as  these  defendants  allege 
on  information  and  belief,  the  said  Mollie  Conklin 
took  and  received  the  consideration  paid  by  these 
answering  defendants  through  the  said  John  A.  Ben- 
son, for  the  said  scrip. 

Wherefore,  these  defendants  having  fully  an- 
swered the  amended  bill  in  equity  of  the  said  com- 
plainant, Mollie  Conklin,  on  file  herein,  ask  to  be 
dismissed  hence  with  their  costs  of  suit  herein  ex- 
pended. 

RICHARDS  &  HAGA, 
McBRIDE  &  McBRIDE, 
Solicitors  for  R.  M.  Cobban  and  E.  B.  Weirick,  Per- 
sonallv,  and  E.  B.  Weirick,  Trustee.     [101] 
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State  of  Montana, 

County  of  Silver  Bow, — ^ss. 

R.  M.  Cobban,  being  first  duly  sworn,  says:  That 
he  is  one  of  the  defendants  filing  the  above  and  fore- 
going answer ;  that  he  has  read  the  said  pleading  and 
knows  the  contents  thereof,  and  that  the  matters  and 
things  therein  stated  are  true  of  his  own  knowledge, 
except  as  to  such  matters  and  things  as  are  therein 
stated  on  information  and  belief,  ,and  as  to  such  mat- 
ters he  believes  it  to  be  true. 

E.  M.  COBBAN. 

Subs^-ribed  and  sworn  to  before  me  this  20th  day 
of  Novemiber,  1900. 

[Seal]  ROBT.  McBRIDE, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Butte,  Montana. 

My  commission  expires,  December  11th,  1909. 

Service  of  the  above  and  foregoing  answer  ac- 
knowledged and  copy  received  this  day  of 

November,  1909. 


Solicitors  for  Complainant. 

[Endorsed] :  Filed  Nov.  22,  1909.    A.  L.  Richard- 
son, Clerk.     [102] 
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[Replication  of  MoUie  Conklin  to  Answer  of  R.  M. 

Cobban  et  al.] 

In  the  Circuit  Court  of  the  United  States,  District 
of  Idaho,  for  the  Ninth  Judicial  District,  Central 
Division, 

IN  EQUITY— CONSOLIDATED  No.  60. 
MOLLIE  OONKLIN, 

Complainant, 
vs. 
R.  M.  COBBAN,  E.  B/ WEIRICK,  Individually  and 
also  as  Trustee,  PAYETTE  LUMBER  AND 
MANUFACTURING  COMPANY,  a  Corpo- 
ration, JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE,  and  THOMAS  ROE, 

Defendants. 

REPLICATION    TO   ANSWER    OF    THE    DE- 
FENDANTS, R.  M.  COBBAN,  E.  B.  WEI- 
RICK,    PERSONALLY    AND    E.    B.    WEI- 
RICK,    TRUSTEE,    TO  THE    COMPLAIN- 
ANT'S BILL  OF  CO']^[PLAINT. 
This  replicant,  MoUie  Conklin,  saving  and  reserv- 
ing to  liereself  all  and  all  manner  of  advantages  of 
exceptions  which  nitay  be  had  and  taken  to  the  mani- 
fold errors,  uncertainties  and  insufficiencies  of  the 
answer  of  the  defendants  R.  M.  Cobban,  E.  B.  Wei- 
rick,   personally  and   E.    B.   WeiricJv,   trustee,   for 
replication  thereunto  saith;  that  she  does  and  will 
aver,  maintain  and  prove  her  said  Bill  of  Complaint 
to  be  true,  certain  and  sufficient  in  law  to  be  an- 
swered unto  bv  the  said  defendants;  and  that  the 
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answer  of  said  defendants  is  very  uncertain,  evasive 
and  insufficient  in  law  to  be  replied  thereunto  by  this 
replicant;  without  that,  that  any  other  matter  or 
thing  in  the  said  answer  contains  materially  or  ef- 
fectually in  la/w  to  be  replied  unto,  and  not  herein 
and  hereby  well  and  sufficiently  replied  unto,  con- 
fessed or  avoided,  traversed  or  denied  is  true,  all  of 
which  matter  and  things  this  replicant  is  [103] 
ready  to  aver,  maintain  and  prove  as  this  Honorable 
Court  shall  direct,  and  humbly  prays  as  in  her  said 
Bill  she  has  already  prayed. 

N.  E.  OONKLIN, 
Residence  Bei^keley,  California, 
WM.  B.  DAVIDSON, 
Residence  Boise,  Idaho, 
Solicitors  and  of  Counsel  for  Complainant,  Mollie 
Conklin. 
Service  of  the  above  and  foregoing  replication  of 
Mollie  Conklin,  complainant,  accepted  this  7th  day 
of  December,  1909. 

McBRIDE  &  McBiRIDE,  and 
RICHARDS  &HAGA. 
Solicitors  and  of  Counsel  for  Defendants,  R.  M.  Cob- 
ban, E.  B.  Weirick,   Individually,  and  E.  B. 
Weirick,  Trustee. 

[Endorsed] :  Filed    December    7th,    1909.    A.    L. 
Richardson,  Clerk.     [104] 
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[Testimony  Taken  January  3,  1910,  Before  Special 
Examiner  McCracken.] 

In  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Idaho,  Ninth  Judicial  District,  Cen- 
tral Division. 

UNITED  STATES  OF  A:MERICA,  and  MOLLIE 

CONKLIN, 

Complainants, 
vs. 

R.  M.  COBBAN,  E.  B.  WEIRIOK,  Individually  and 
also  as  Trustee,  PAYETTE  LUMBER  & 
MANUFACTURING  COMPANY,  a  Corpo- 
ration, JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE,  and  THOMAS  ROE, 

Defendants. 

Testimony  Taken  January  3,  1910,  before  ROBERT 

M.  McCRACKEN,  Special  Examiner. 

APPEARANCES : 

WM.  B.  DAVIDSON  and  N.  E.  CONKLIN,  for 

Complainant  Mollie  Conklin. 

D.  L.  TIPTON,  Assistant  U.  S.  Attorney,  for  Com- 
plainant United  States  of  America. 

J.  H.  RICHARDS,  for  Defendants  Cobban  and 
Weirick. 

ALFRED  A.  ERASER,  for  Defendants  Campbell 
and  Benson. 

JOHN  J.  BLAKE,  for  Defendant  Payette  Lumber 
Company.     [106*— 2t] 

*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Record. 

t Original  page-number  appearing  at  foot  of  page  of  Testimony  as 
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[Testimony    of    Mrs.    Mollie    Conklin,    for 

Complainants.] 

Mrs.  MO'LLIE  COKKLIN,  produced  as  a  witness 
for  complainants,  being  jfirst  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  CONKLIN.) 

Q.  What  is  your  name?        A.  Mollie  Conklin. 

Q.  Are  you  the  Mollie  Conklin  who  is  the  com- 
plainant or  plaintiff  in  this  case  ?        A.  Yes. 

Q.  Are  you  a  widow?        A.  I  am. 

Q.  What  was  your  husband's  name  ? 

A.  Alvah  R.  Conklin. 

Q.  Did  you  know  Mrs.  Patrick  Reddy  in  her  life- 
time?       A.  Verv^  well. 

Q.  Who  was  she  ? 

A.  She  was  my  husiband's  sister. 

Q.  Is  she  now  living?        A.  No. 

Q.  What  was  her  husband's  name? 
.   A.  Patrick  Reddy. 

Q.  What  relation  existed  between  you? 

(No  answer,) 

Q.  Do  you  know  N.  E.  Conklin?        A.  I  do. 

Q.  Do  you  know  Mrs.  M.  S.  Olcese  ? 

(No  answer.) 

Q.  What  relation  exists  between  you  and  N.  E. 
Conklin?         A.  He  is  my  son. 

Q.  And  Mrs.  Olcese  ?         A.  She  is  my  daughter. 

Q.  Do  you  know  Mrs.  Coleman? 

A.  I  do.     [107—3] 

Q.  Who  was  she  ? 
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A.  She  was  Mrs.  Reddy's  daughter. 

Q.  Mrs.  S.  J.  Coleman.     Are  you  acquainted  with 
one  of  the  defendants  in  this  case,  John  A.  Benson? 

A.  I  can't  say  that  I  ami — I  met  him  once. 

Q.  You  met  him  one  time,  did  you? 

A.  One  time. 

Q.  Are  you  acquainted  with  Joseph  C.  Campbell? 

A.  Yes,  slightly. 

Q.  Do  you  know^  the  firm  of  Reddy,  Campbell  & 
Metson?        A.  Yes. 

Q.  The  firm'  of  Campbell  &  Metson?        A.  Yes. 

Q.  What  is  their  business,  if  you  know? 

A.  Thev  are  lawyers. 

Q.  And  the  place  of  their  office  is  where  ? 

A.  In  San  Francisco. 

Q.  Do  you  know  the  building? 

A.  It  was  in  the  Crocker  building;  I  don't  know 
where  it  is  now. 

Q.  Was  that  firm  at  any  time  acting  as  your  at- 
torneys?       A.  Yes. 

Q.  Now,  during  the  year  1900,  was  the  firm  of 
Reddy,  Campbell  &  Metson  your  attorneys  at  any 
time?        A.  Yes. 

Q.  And  in  what  business- — or  in  relation  to  what 
business?        A.  Law  business. 

Q.  And  what  did  the}^  do  for  you? 

A.  They  settled  up  the  estate. 

Mr.  DAVIDSON.— Q.  What  estate? 

A.  My  husband's  estate.     [108—4] 

Mr.  CONKLIN.— Q.  And  afterwards  did  the  firm 
of  Campbell  &  Metson  act  as  your  attorneys? 
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A.  They  did. 

Q.  Is  the  J.  C.  Campbell  whom  you  testify  as  being 
a(:quainted  with  the  same  Campbell  who  was  a  mem- 
ber of  the  firm  of  Reddy,  Campbell  &  Metson,  and 
of  the  firm'  of  Campbell  and  Metson?        A.  Yes. 

Q.  Was  the  fimi  of  Eeddy,  Campbell  &  Metson 
the  attorneys  for  your  husband,  A.  R.  Conklin,  dur- 
ing his  lifetime  ?        A.  They  were. 

Q.  Have  they  been  the  attorneys  for  Mrs.  Oleese 
also  since  the  death  of  your  husband? 

A.  They  have. 

Q.  In  your  dealings  with  the  firm  of  Campbell  & 
Metson,  in  1900,  after  the  death  of  Mr.  Reddy,  and 
after  the  death  of  your  husband,  and  the  closing  up 
of  the  estate,  did  you  have  any  'business  with  the  firm 
of  Campbell  &  Metson  in  1900?        A.  Yes. 

Q.  And  who  in  particular  acted? 

A.  Mr.  Campbell. 

Q.  And  what  business  was  that  in  relation  to  ? 

A.  In  relation  to  the  Monache  lands. 

Q.  Where  are  these  Monache  lands  located? 

A.  Up  in  the  Sierra  Nevadas. 

Q.  In  what  country?        A.  Inyo  and  Tulare. 

Q.  What  State?        A.  California. 

Q.  Do  you  own  an  interest  in  those  Monache 
lands?        A.  I  did.     [109—5] 

Mr.  FRASER.— On  behalf  of  the  defendants  J.  C. 
Campbell  and  John  A.  Benson,  I  object  to  that  as 
calling  for  the  conclusion  of  the  witness,  and  not  the 
best  evidence. 

Judge  RICHARDS. — The  same  objection  on  be- 
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half  of  R.  M.  Cobban  and  E.  B.  Weirick. 

Mr.  BLAKE. — The  same  objection  on  behalf  of 
the  Payette  Lumber  Company. 

Mr.  CONKLIX. — For  the  purpose  of  identifica- 
tion, I  will  ask  that  this  paper,  including  the  endorse- 
ments, be  marked  as  Complainant's  Exhibit  *'A,'' 
(Marked.) 

Mr.  COXKLIN. — I  now  offer  in  evidence  a  paper 
entitled  '*  Order  settling  final  account  and  decree  of 
final  distribution,  in  the  matter  of  the  estate  of 
Alvah  R.  Conklin,  deceased,"  in  the  Superior  Court 
of  the  Citv  and  County  of  San  Francisco,  State  of 
California,  and  endorsed,  ^^Reddy,  Campbell  &  Met- 
son,  Attorneys  for  Executrix,  Rooms  116,  117,  118, 
119,  120,  121,  122,  Crocker  Building,  San  Francisco, 
California,"  together  with  the  certificate  of  the  clerk, 
certifying  that  the  same  is  a  full  true  and  correct 
copy  of  the  same,  with  the  seal  attached. 

Mr.  ERASER. — AYe  object  to  the  introduction  as 
incompetent,  irrelevant,  and  immaterial,  and  it  does 
not  tend  to  prove  title,  and  for  the  further  reason 
that  it  is  not  authenticated  in  a  manner  which  would 
permit  it  to  be  introduced  as  evidence  in  this  action, 
no  proper  certificate  of  the  Court  being  attached 
thereto  of  the  presiding  judge  or  chief  magistrate. 
The  objection  is  made  on  behalf  of  the  defendants 
Campbell  and  Benson. 

Judge  RICHARDS. — The  same  objection  on  be- 
half of  R.  M.  Cobban  and  E.  B.  Weirick,  personally 
and  as  trustee. 

Mr.  BLAKE. — The  same  objection  for  the  Payette 
Lumber  Co.     [110—6] 
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Mr.  COXKLIX.— Q.  Do  you  know  Edward  A. 
Reddy?        A.  I  did. 

Q.  Who  is  he? 

A.  He  was  Mr.  Reddv's  brother,  Mr.  Patrick 
Reddy's. 

Q.  WhatReddy?        A.  Pat  Reddy. 

Q.  You  stated  that  you  had  some  business  with  Mr. 
Campbell,  or  in  his  office,  in  1900,  regarding  the  Mon- 
ache  lands.  Will  you  please  state  what  this  business 
was,  where  the  meeting  was,  and  what  occurred  there 
at  that  time. 

A.  Mr.  Campbell  made  arrangements  to  sell  the 
Monache  lands  to  Benson. 

Mr.  FRASER.— Q.  What  date  was  that? 

A.  After  Mr.  Reddy  died.  Mr.  Reddy  died  in 
June — August  or  September,  some  time. 

Mr.  COXKLIX. — Q.  The  meeting  was  in  August 
or  September  some  time?        A.  Yes. 

Q.  What  year?        A.  1900. 

Q.  Where  was  it  held? 

A.  In  Mr.  Campbell's  office. 

Q.  Who  was  present,  if  anyone? 

A.  Mrs.  Reddy  and  her  daughter. 

Q.  What  was  the  daughter's  name? 

A.  Mrs.  Coleman — and  Benson  and  Campbell  and 
my  son  and  myself. 

Q.  What  Mrs.  Reddy?        A.  Mrs.  Patrick  Reddy. 

Q.  What  Mrs.  Coleman? 

A.  Her  daughter,  Mrs.—     [111—7] 

Q.  What  were  her  initials?        A.  S.  J.  Coleman. 

Q.  Xow  state  what  was  done  at  that  time,  if  any- 
thing. 
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A.  Mr.  Campbell  made  arrangements  to  sell  the 
Monache  lands  to  Benson. 

Q.  What  were  these  arrangements,  if  you  know? 

A.  Well,  he  was  to  sell  them  at  first — 

Mr.  FRASER. — Counsel  for  the  defendant  Camp- 
bell moves  to  strike  out  that  answer  of  the  witness  in 
which  she  states  that  Campbell  made  arrangements 
to  sell  the  lands  to  Benson,  for  the  reason  that  it  is 
not  responsive  to  the  question,  and  calls  for  the 
conclusion  of  the  witness,  and  states  no  facts. 

Mr.  CONKLIN. — ^Q.  Just  state  what  arrange- 
ments were  made,  if  any. 

A.  Well,  he  made  arrangements  to  sell  the  lands 
to  Benson  for  $4.00  at  first,  and  then  Benson  said 
there  was  no  such  work  about  it — the  abstracts 
and  one  thing  and  another — he  asked  for  $3.80,  and 
we  agreed  on  that,  an  acre. 

Q.  What  else,  if  anything,  did  you  agree  on? 

A.  The  deeds  were  to  be  drawn  up  and  placed  in 
escrow. 

Q.  By  whom  were  the  deeds  to  be  drawn,  if  such 
an  arrangement  was  made? 

A.  I  suppose  Campbell  and  Metson. 

Mr.  FRASER. — I  object  to  that  as  a  conclusion 
of  the  witness,  and  not  responsive  to  the  question. 
If  you  don't  know,  please  don't  state. 

Mr.  CONKLIN. — Just  state  what  was  done. 

A.  Benson  was  to  draw  up  the  papers. 

Mr.  ERASER.— Q.  Who  was?        A.  Benson. 
[112—8] 

Mr.  CONKLIN.— Q.  And  then  what  was  to  be 
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done  with  them? 

A.  They  were  to  be  placed  in  escrow,  not  to  be 
taken  out  until  the  money  was  put  there  for  them. 

Q.  And  who  was  to  see  that  the  deeds  were  placed 
in  escrow,  if  anyone?        A.  Mr.  Campbell. 

Q.  And  how  w^ere  the  lands  to  be  paid  for,  if  you 
know? 

A.  At  first  we  said  thirty  days,  and  then  he  asked 
for  ninety;  Benson  asked  that  it  be  extended,  that 
the  time  be  extended  to  ninety  days,  and  he  was  to 
pay  it  up  entirely  then. 

Q.  How  was  he  to  pay  it? 

A.  He  was  to  pay  it  in  cash. 

Q.  Now,  after  this,  what  next  occurred,  if  any- 
thing, in  regard  to  that  transaction  ? 

A.  He  made  two  payments — 

Q.  No,  I  mean  in  regard  to  the  papers. 

A.  They  sent  them  up  to — sent  one  bundle  up  to 
Mrs.  Reddy's  for  us  to  sign. 

Q.  Who  sent  them  up,  if  you  know? 

A.  Sent  from  the  office,  she  said;  I  didn't  see 
anyone. 

Q.  Then,  what  was  done? 

A.  She  and  I  signed  them. 

Q.  Where? 

A.  Up  at  her  house,  the  first  package. 

Q.  Where  was  her  house,  if  you  recollect? 

A.  On  Pacific  Avenue,  San  Francisco. 

Q.  Who  was  present  at  the  time  you  signed  those 
papers,  if  anyone? 

A.  Nobody;  her  daughter  came  in  and  out  of  the 
room  while  we  were  signing  them. 
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Q.  What  is  her  daughter's  name?     [113 — 9] 

A.  Mrs.  S.  J.  Coleman. 

Q.  How  long  after  you  had  this  meeting  in  Mr. 
Campbell's  office  did  tliis  occur,  if  you  knowf 

A.  I  couldn't  tell — I  suppose  a  couple  of  months 
maybe,  or  a  month  or  so;  I  couldn't  tell  the  time 
exactly. 

Q.  When  was  the  next  time,  if  there  was  another 
time,  that  you  signed  any  papers? 

A.  They  sent  down  to  where  I  was  living,  the 
Hotel  Savoy,  they  sent  another  package  to  be  signed. 

Q.  Who  sent  them  there  if  you  know  ? 

A.  They  sent  them  up  from  the  office;  one  of  the 
office  boys  brought  them. 

Q.  What  office?        A.  Campbell  &  Metson's. 

Q.  One  of  whose  office  boys  brought  them? 

A.  Campbell  &  Metson's — one  of  their  boys. 

Q.  You  knew  him  to  be  from  their  office,  did  you  ? 

A.  Yes,  because  I  had  seen  him  there  in  the  office. 

Q.  Who  was  present,  if  anyone,  when  you  signed 
those  papers?        A.  My  daughter. 

Q.  What  is  your  daughter's  name? 

A.  Mrs.  M.  Olcese. 

Q.  Then,  what  was  done  with  those  papers,  after 
you  signed  them?        A.  The  boy  came  for  them. 

Q.  What  boy?        A.  One  of  the  office  boys. 

Q.  What  office  boy? 

A.  One  of  Campbell  &  Metson's. 

Q.  Did  you  ever  see  those  papers  after  that? 

A.  No.     [114—10] 

Q.  Did  you  ever  see  the  papers  after  you  signed 
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them  at  Mrs.  Reddy's  rooms?        A.  No. 

Q.  At  the  time  that  Mrs.  Reddy  was  signing  these 
documents  did  you  discuss  what  they  were? 

A.  No. 

Mr.  FRASER. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  not  binding  upon  the 
defendants  Campbell  anc'  Benson,  in  the  absence  of 
a  showing  that  either  one  of  them  was  present  at 
the  time. 

WITNESS. — No,  I  made  the  remark  to  her  that 
there  was  no  need  of  reading  them  over,  as  Mr. 
Campbell  wouldn't  send  up  anything  that  wasn't 
proper,  and  she  was  quite  indignant  and  said  ''of 
course  he  wouldn't." 

Mr.  ERASER.— On  behalf  of  the  defendants 
Campbell  and  Benson  I  move  to  strike  out  the  last 
statement  of  the  witness  as  hearsay,  immaterial  and 
irrelevant,  and  a  statement  not  made  in  the  presence 
of  either  of  the  defendants. 

Mr.  CONKLIN. — Q.  At  the  time  you  w^ere  signing 
these  documents  at  Mrs.  Reddy's  house,  what  were 
you  intending  to  sign? 

Mr.  FRASER. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial,  and  calling  for  the  con- 
clusion and  state  of  mind  of  the  witness,  and  not 
any  fact.  This  objection  is  made  on  behalf  of  the 
defendants  Campbell  and  Benson. 

WITNESS. — We  supposed  them  to  be  deeds. 

Mr.  CONKLIN. — That  is  not  answering  the  ques^ 
tion.  Don't  say  you  supposed.  What  were  you 
intending  to  sign? 

A.  Deeds. 
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A.  Deeds  for  what  ?        A.  The  Monaehe  lands. 

Q.  Were  those  the  same  deeds  that — or  did  you 
believe  and  [115 — 11]  intend  to  sign  deeds  that 
were  to  be  placed  in  escrow,  in  pursuance  of  the 
agreement  you  had  made  in  Campbell's  office? 

A.  Yes,  they  were  to  be  placed  in  escrow. 

Q.  And  did  Mrs.  Reddy  make  any  statements  at 
that  time,  and  in  your  presence,  in  reference  to 
those  documents,  as  to  their  character? 

Mr.  PRASER.— I  object  to  that,  on  behalf  of  the 
defendants  Campbell  and  Benson,  for  the  reason 
that  any  statement  made  by  Mrs.  Reddy  in  the 
absence  of  the  defendants  would  not  be  evidence 
against  them  in  this  action. 

A.  No. 

Q.  (By  Mr.  CONKLIN.)  Did  she  state  at  that 
time  what  she  believed  those  documents  to  be? 

Mr.  FRASER. — That  is  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  the  belief  of  the 
party  not  being  evidence  or  statement  of  any  fact, 
on  behalf  of  the  defendants  Campbell  and  Benson. 

Mr.  BLAKE. — The  same  objection  for  the  Payette 
Lumber  Co. 

WITNESS. — No;  when  I  made  the  remark  to  her 
that  there  was  no  need  of  us  looking  over  them,  she 
said  of  course  there  wasn't,  that  Campbell  wouldn't 
send  anything  up  that  wasn't  proper  for  us  to  sign; 
she  said  that  Campbell  wouldn't  send  anything  up 
that  wasn't  perfectly  right  and  proper  for  us  to  sign. 

Judge  RICHARDS.— Q.  Who  was  it  that  said 
that?        A.  Mrs.  Reddy. 
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Mr.  COXKLIX. — Q.  At  the  time  you  ^Yere  signing 
those  papers  at  Mrs.  Reddy's,  and  at  the  time  you 
signed  those  papers  at  your  rooms  in  the  Hotel 
Savoy,  you  state  that  you  did  not  look  them  over. 
I  will  now  ask  you  if  you  relied  upon  the  fact  that 
Mr.  Campbell  [116 — 12]  had  sent  these  docu- 
ments to  you,  and  believed  them  to  be  the  documents 
you  had  therefore  agreed  upon? 

Mr.  FRASER.— That  is  objected  to,  on  behalf  of 
the  defendants  Campbell  and  Benson,  first,  as  lead- 
ing, second,  as  calling  for  nothing  but  a  conclusion 
of  the  witness,  and  no  statement  of  fact. 

Mr.  BLAKE. — The  same  objection  on  behalf  of 
the  Payette  Lumber  Company,  and  the  further  ob- 
jection that  it  is  self-serving. 

WITNESS.— I  certainly  did. 

Mr.  CONKLIN. — Q.  At  the  time  you  signed  those 
instruments  in  the  house  of  Mrs.  Reddy,  you  say 
you  didn't  look  the  same  over,  but  that  you  signed 
them?     Why  did  you  do  that?- 

Mr.  FRASER. — That  is  objected  to  as  incomjDe- 
tent,  irrelevant  and  immaterial,  and  a  self-serving 
declaration,  and  calls  for  no  statement  of  fact,  but 
the  conclusion  of  the  witness. 

Mr.  BLAKE. — The  same  objection. 

Mr.  FRASER. — My  objections,  without  repeating 
it,  are  on  behalf  of  the  defendants  Campbell  and 
Benson. 

WITNESS.— Because  I  relied  on  Mr.  Campbell 
sending  us  nothing  but  what  was  proper  to  sign. 

Mr.  CONKLIN.— Had  Mr.  Campbell  or  Mr. 
Benson  ever  told  you  that  they  would  send  you  any 
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papers  other  than  the  ones  you  had  agreed  upon  at 
the  meeting  in  Campbell's  office,  in  1900,  at  which 
this  agreement  or  this  negotiation  was  entered  into? 
Did  they  ever  tell  you,  or  any  of  them,  that  they 
would  send  you  other  papers  than  those  you  had 
agreed  upon  at  that  time — the  deeds? 

A.  No;  deeds,  I  understood  them. 

Q.  Had  there  been,  at  that  meeting,  or  at  any 
time  afterwards,  or  before,  or  ever,  any  statement 
that  they  would  send  [117 — 13]  to  you  any  other 
papers  than  deeds  to  the  Monache  lands? 

A.  Never  said  anything. 

Q.  That  can  be  answered  by  yes  or  no. 

A.  They  were  to  send  deeds  up. 

Q.  That  can  be  answered  by  yes  or  no.        A.  No. 

Q.  What  was  the  understanding  at  that  meeting 
as  to  whom  you  were  selling  the  lands  to?' 

Mr.  FEASER. — That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial,  calling  for  the  con- 
clusion of  the  witness,  and  stating  no  fact. 

WITNESS. — I  was  selling  them  to  Benson. 

Mr.  CONKLIN. — Q.  At  that  time  was  anything 
said  whatever  in  regard  to  releasing  these  lands  to  the 
Government  of  the  United  States?        A.  No. 

Q.  Did  you  ever  hear  of  such  question? 

A.  No,  I  didn't. 

Q.  Was  it  stated  to  you,  or  at  that  meeting,  that 
it  was  necessary  in  order  to  facilitate  the  sale  of 
these  lands,  to  release  these  lands,  these  Monache 
lands,  to  the  Government  of  the  United  States? 
Was  a  power  of  attorney  ever  mentioned  at  that 
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meeting?'        A.  No. 

Mr.  CONKLIN. — I  will  withdraw  that  last  ques- 
tion, Mr.  Reporter. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  at  the  time 
of  the  meeting  in  Mr.  Campbell's  office,  was  any- 
thing said  by  Mr.  Campbell  or  Mr.  Benson  in  regard 
to  your  making  applications  for  the  selection  of  lieu 
lands  for  the  base  lands  you  were  selling  at  that 
time?     [118—14]        A.  No. 

Q.  Did  they  or  did  they  not  at  that  time  ask  you 
to  permit  Mr.  Benson  to  take  the  deeds  to  this  bast 
land  to  the  Government  and  relinquish  them? 

A.  No. 

Mr.  FRASER. — Let  me  suggest,  Mr.  Davidson, 
that  you  say  at  what  time.  Do  you  claim  that  there 
was  only  one  meeting  there? 

Mr.  DAVIDSON. — Only  one  meeting. 

Q  Mrs.  Conklin,  that  was  the  only  meeting  you 
had  at  Mr.  Campbell's  office  in  which  Mr.  Campbell 
and  Mr.  Benson  were  present,  the  meeting  you  just 
testified  to? 

A.  That  was  the  only  meeting  I  was  there  at. 

Q.  That  was  the  only  meeting  at  which  you  were 
ever  present?        A.  Yes. 

Q.  Now,  at  the  time — how  many  times  did  you 
sign  papers  sent  you  by  Mr.  Benson  or  Mr.  Campbell, 
or  Campbell,  Metson  &  Campbell,  in  regard  to  the 
Monache  lands?        A.  Twice. 

Q.  Just  the  two  times?        A.  Yes. 

Q.  Now,  you  say  the  first  lot  of  papers  was  signed 
at  the  home  of  Mrs.  Reddy?        A.  Mrs.  Reddy. 
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Q.  Did  you  at  that  time  go  before  any  notary 
public,  for  the  purpose  of  acknoAvledging  any  papers 
that  you  signed  at  that  time?         A.  No,  sir. 

Q.  Was  any  notary  public  present  at  Mrs.  Reddy's 
house  at  the  time  you  were  signing  those  papers? 

A.  Xo. 

Q.  Where  were  those  papers  left  after  you  signed 
them?     [119—15] 

A.  We  left  them  on  the  table;  when  I  left  they 
were  lying  there. 

Q.  That  would  be  in  Mrs.  Reddy's  home? 

A.  Yes. 

Q.  How  long  after  signing  the  papers  at  Mrs. 
Reddy's  was  it  before  you  signed  the  papers  at  your 
rooms  in  the  Savoy  Hotel? 

A.  It  wasn't  very  long  after — maybe  a  day  or  two. 

Q.  Now,  at  the  time  of  the  signing  of  the  papers 
in  vour  room  at  the  Savov  Hotel  was  anv  notary 
public  present  at  that  time  ?        A.  No,  sir. 

Q.  Did  you  at  that  time,  or  at  any  other  time, 
acknowledge  before  any  notary  public  any  paper 
that  you  signed  at  that  time?        A.  No,  sir. 

Q.  Did  you  ever,  before  any  notary  public,  or  any 
other  officer  authorized  to  take  acknowledgments  of 
conveyance  to  real  estate,  acknowledge  the  exe- 
cution of  any  deeds  relinquishing  the  Monache  lands, 
or  any  part  of  the  Monache  lands  to  the  United 
States  Government?        A.  No. 

Q.  Did  you,  at  the  time  of  signing  the  papers 
at  Mrs.  Reddy's  or  at  the  time  of  signing  the 
papers  at  your  rooms  at  the  Hotel  Savoy,  or  at  any 
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other  time,   acknowledge   any  powers  of  attorney 
authorizing  any  person  to  select  lieu  lands  in  your 
behalf  for  the  Monache  lands  relinquished? 

A.  No. 

Q.  Did  you  ever,  at  any  time,  knowingly  sign  any 
power  of  attorney  authorizing  any  person  to  convey 
any  lieu  lands  selected  for  the  Monache  lands,  re- 
linquished and  transferred  to  the  United  States  of 
America?        A.  No. 

Q.  Now,  Mrs.  Conklin,  you  say  the  papers  that 
you  signed  i[120 — 16]  at  the  Hotel  Savoy  were 
sent  there  through  an  ofl&ce  boy  from  the  office  of 
Campbell,  Metson  &  Campbell?        A.  Yes. 

Q.  Was  that  boy  that  brought  them  known  to  you 
personally  at  that  time? 

A.  I  had  seen  him  in  their  office. 

Q.  When  you  had  seen  him  in  their  office  what 
was  he  doing?        A.  He  was  just  an  office  boy. 

Q.  Was  he  working  there  at  that  time,  if  you 
know? 

A.  I  guess  he  was  working  there;  I  saw  him  there. 

Q.  Did  you  say  they  sent  a  man  from  the  office  of 
Campbell,  Metson  &  Campbell,  and  took  the  papers 
from  your  room  in  the  Hotel  Savoy?        A.  Yes. 

Q.  Was  that  the  same  day,  or  afterwards? 

A.  I  think  it  must  have  been  the  same  day. 

Q.  Did  you  make  an  examination  of  the  papers 
sent  you  by  Campbell,  Metson  &  Campbell,  to  your 
rooms  at  the  Hotel  Savoy?        A.  I  did  not. 

Q.  You  may  state  why  you  signed  those  papers 
sent  you  at  that  time,  without  examining  them. 

Mr.  FRASER. — That  is  objected  to  as  incompe- 
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tent,  irrelevant,  and  immaterial,  and  calling  for  a 

conclusion  of  the  witness. 

WITNESS.— Because  I  thought  they  wouldn't 
send  anything  but  what  was  proper  for  me  to  sign. 

Mr.  DAVIDSON.— Q.  Were  you,  at  that  time, 
relying  upon  the  acts  of  your  attorney,  Mr.  J.  C. 
Campbell,  in  regard  to  the  preparation  of  proper 
instruments  for  the  purpose  of  conveying  the 
Monache  lands  to  John  A.  Benson,  under  the  agree- 
ment had  at  the  meeting  to  which  you  have  testified? 

Mr.  FEASER. — Objected  to  as  incompetent,  ir- 
relevant, and  [121 — 17]  immaterial,  calling  for 
the  conclusion  of  the  witness,  and  also  for  the  fur- 
ther reason  that  there  is  no  evidence  that  Mr.  Camp- 
bell w^as  her  attorney  at  this  time. 

Mr.  BLAKE. — The  same  objection,  and  the  further 
objection  that  it  is  self-serving. 

Q.  (Last  question  repeated.) 

A.  I  certainly  was. 

Q.  Now,  Mrs.  Conklin,  when  did  you  first  learn,  if 
you  did  learn,  that  the  Monache  lands,  or  any  part  of 
them,  had  been  conveyed  to  the  United  States  Govern- 
ment ? 

A.  It  was  quite  a  long  time  after.  My  son  wrote  to 
me.     He  said  he — 

Q.  Yes.  Do  not  tell  what  he  said.  From  whom 
did  3^ou  receive  your  first  information  as  to  the  lands 
having  been  conveyed  to  the  United  States  Govern- 
ment?       A.  My  son. 

Q.  Now,  previous  to  the  time  you  learned  of  the 
conveyance  to  the  Govermnent,  had  you  any  conver- 
sation with  Mr.  Campbell,  or  wdth  any  member  of  the 
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firm  of  Campbell,  Metson  &  Campbell,  in  regard  to 
the  payments  to  be  made  for  the  lands  sold  to  Mr. 
Benson?        A.  They  made  two  payments. 

Q.  About  when  did  they  make  the  first  payment? 

A.  I  couldn't  say. 

Q.  How  much  was  it,  Mrs.  Conklin? 

A.  They  made  two.  One  was  for  $1250.00  and  the 
other  I  think  was  $1500.00. 

Q.  These  payments  were  made  to  you  by  Campbell^ 
Metson  &  Campbell? 

A.  Yes,  it  was  sent  from  the  firm. 

Mr.  FEASER.— I  object  to  that.  I  don't  wish  to  it 
in  order — Which  member  of  the  firm  of  Campbell, 
Metson  and  Campbell?     [122—18] 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  who  made  the 
payment  that  you  testified  to  receiving  at  the  office  of 
Campbell,  Metson  &  Campbell? 

A.  They  sent  for  me  to  come  down  to  the  office; 
said  they  had  some  money  for  me. 

Q.  Who  made  the  pa3rment  ?  Who  handed  you  the 
money?        A.  I  think  it  was  Milton  Bernard. 

Q.  Who  was  Milton  Bernard? 

A.  He  was  an  office  bo}^  clerk  there. 

Q.  For  whom  was  he  working  ? 

A.  He  was  working  for  Reddy,  Campbell  &  Metson. 

Q.  Do  you  remember  who  made  you  the  other  pay- 
ment? 

A.  I  don't  remember  whether  it  was  Milton  Ber- 
nard or  not. 

Q.  Was  anyone  present  with  you  at  the  time  you 
received  the  payments? 

A.  My  daughter  was  with  me  once. 
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Q.  Was  anyone  present  at  the  other  time  ? 

A.  Yes,  but  I  don't  remember  who.  I  think  Mrs. 
Reddy  was  with  me  once,  but  I  am  not  positive. 

Q.  Now,  were  these  payments  made,  if  you  remem- 
ber, within  ninety  days  after  you  signed  the  papers 
at  your  rooms  and  at  Mrs.  Reddv's? 

A.  I  am  not  positive  about  that.  I  know  after  the 
last  pajanent  they  told  me  that  there  would  soon  be 
another  large  payment. 

Q.  Did  you  ever  ask  Mr.  Campbell,  or  any  member 
of  the  firm  of  Campbell,  Metson  &  Campbell  as  to 
where  the  papers  signed  by  you  were  put  in  escrow, 
or  where  they  were  kept  ? 

A.  Yes,  I  went  down  once,  Mrs.  Eeddy  and  I,  when 
my  son  wrote  that  he  heard  they  were  not  in  es- 
crow, heard  something  about  it ;  she  went  down  with 
me,  and  we  saw  Mr.  Campbell,  and  he  said  they  were 
in  escrow;  he  was  very  indignant  because  we  asked 
him.     [123—19] 

Q.  At  that  time  Mr.  Campbell  stated  to  you  that  the 
papers  w^ere  in  escrow "? 

A.  Yes,  and  couldn't  be  taken  out  without  the 
money  being  presented  there  for  them. 

Q.  Mrs.  Conklin,  who  did  you — to  whom  were  you 
selling  the  Monache  lands  under  the  agreement  you 
had  in  the  office  of  Campbell,  Metson  &  Campbell,  at 
the  time  in  August  or  September,  under  the  agree- 
ment made  at  that  time  ? 

Mr.  FRASER. — That  is  objected  to  as  incompet- 
ent, irrelevant  and  immaterial,  and  not  the  best  evi- 
dence; the  agreement  itself  is  the  best  evidence  to 
whom  the  sale  was  made. 
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Judge  RICHARDS.— Mr.  Davidson,  can't  it  be  un- 
derstood that  all  of  these  objections  go  to  all  of  the  de- 
fendants, that  an  objection  for  any  one  is  an  objection 
for  all? 

Mr.  DAVIDSON.— That  is  satisfactory. 

Q.   (Last  question  repeated  by  stenographer.) 

WITNESS.— Mr.  Benson. 

Mr.  DAVIDSON.— Q.  Which  Benson? 

A.  I  don't  know  what  his  other  name  is. 

Q.  Do  you  remember  whether  it  was  John  A.  Ben- 
son ?        A.  John  A.  Benson,  yes. 

Q.  Mrs.  Conklin,  how  long  after  the  agreement  of 
August  or  September,  1900,  did  Mr.  J.  C.  Campbell 
continue  to  act  as  your  attorney  in  the  matter  of  the 
sale  of  the  Monache  lands'? 

A.  I  think  till  after  we  found  out  the  papers  were 
not  in  escrow,  my  son,  I  think,  took  it  into  his  own 
hands. 

Q.  (Last  question  read  by  stenographer,  at  the  re- 
quest of  Mr.  Davidson.) 

A.  It  was  some  time  after,  I  think;  I  can't  tell 
positively. 

Q.  Did  you  afterwards  withdraw  the  matter  from 
the  hands  of  Mr.  Campbell?        A.  Yes.     [124—20] 

Q.  Who  then  acted  as  your  attorney  ? 

A.  My  son. 

Q.  N.  E.  Conklin?        A.  N.  E.  Conklin. 

Q.  Now,  Mrs.  Conklin,  who  was  to  place  the  deeds 
to  the  Monache  lands  in  escrow,  under  the  agreement 
had  at  the  office  of  Campbell,  at  the  meeting  in  August 
or  September? 

A.  I  supposed  Campbell  and  Benson. 
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Q.  Was  anything  said — did  you  understand  at 
that  time  that  Mr.  Benson  was  to  place  those  deeds  in 
escrow?        A.  Yes. 

Mr.  FEASEK. — I  object  to  that  as  calling  for  the 
conclusion  of  the  witness  and  a  statement  of  no  fact. 

WITNESS.— Campbell  and  Benson. 

Mr.  DAVIDSON. — Who,  if  anyone,  was  to  see,  un- 
der the  terms  of  that  agreement,  that  the  deeds  to  be 
prepared  and  signed  by  you  were  to  be  placed  in  es- 
crow ? 

A.  I  supposed  Mr.  Campbell. 

Mr.  ERASER. — I  object  to  that,  and  move  to  strike 
it  out  as  not  responsive  to  the  question,  and  calling  for 
the  conclusion  of  the  witness,  and  as  a  statement  of  no 
fact. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  you  will  be 
careful  in  answering  not  to  say — if  you  know  a  fact 
positively,  to  leave  out  the  word  *^ suppose,"  if  you 
are  testifying  to  a  positive  fact. 

WITNESS.— It  wasn't  a  fact;  he  didn't  put  them 
in  escrow. 

Mr.  DAVIDSON.— Q.  Well,  but  who  was  to  put 
the  deeds  in  escrow,  or  see  that  they  were  put  in  es- 
crow?     A.  He  was. 

Q.  Who?        A.  Mr.  Campbell.     [125—21] 

Q.  Mrs.  Conklin,  how  long  did  you  continue  to  stay 
in  the  City  of  San  Francisco,  California,  after  the 
time  that  you  signed  the  papers  at  your  rooms,  and 

also  at  the  house  of  Mrs.  Reddy,  when  the  agreement 
was  made? 

A.  I  left  somewhere  about  the  1st  of  December,  1st 
or  2d  of  December,  1900. 


vs.  Mollie  Conklin,  141 

(Testimony  of  Mrs.  Mollie  Conklin.) 

Q.  Wliere  did  you  go  at  that  time  ? 

A.  Bakersfield. 

Q.  What  State?        A.  California, 

Q.  How  long  did  you  stay  in  Bakersfield'? 

A.  I  stayed  there  all  winter. 

Q.  When  did  you  next  return  to  San  Francisco? 

A.  It  was  late  the  next  summer. 

Q.  About  what  month,  if  you  remember  ? 

A.  It  might  be  August  or  September. 

Q.  1901?        A.  1901. 

Q.  Now,  Mrs.  Conklin,  were  you  in  the  City  or 
County  of  San  Francisco  between  the  1st  or  2d  of 
December,  1900,  and  say  the  month — the  1st  of  Au- 
gust, 1901  ?  A.  No. 

Q.  During  all  that  period  you  were  continuously 
absent  from  the  City  and  County  of  San  Francisco, 
State  of  California?        A.  I  was. 

Q.  Have  you  ever  received  any  payment  on  the  pur- 
chase price  of  the  Monache  lands  other  than  the  two 
payments  you  have  testified  to? 

A.  No,  no  others. 

Mr.  DAVIDSON. — I  will  have  this  paper  marked 
Complainant's  Exhibit  '^B,"  for  identification. 
(Marked.)      [126—22] 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  I  hand  you  a 
paper  marked  Complainant 's  Ex.  ^^B.,"  for  identifica- 
tion, being  an  account  between  Mollie  Conklin,  execu- 
trix of  the  estate  of  Alvah  Russel  Conklin,  deceased, 
and  the  firm  of  Eeddy,  Campbell  &  Metson.  You 
may  examine  this  paper  and  state,  if  you  know,  what 
it  is,  and  whose  signature  it  is  that  marks  the  bill  as 
paid.        A.  Yes,  I  do. 
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Q.  Did  you  know  at  that  time  a  Mr.  Jacobs  ? 

A.  Yes. 

Q.  What  position  did  he  oeeup.y,  if  you  know,  at 
that  time,  with  the  firm  of  Reddy,  Campbell  &  Met- 
Bon?        A.  He  was  the  chief  clerk. 

Mr.  DAVIDSON.— We  offer  in  evidence,  as  Com- 
plainant-s  Exhibit  ^'B,"  the  instrument  identified  by 
the  witness. 

Mr.  FRASEE. — I  object  to  it  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  any 
of  the  allegations  of  the  complaint. 

Mr.  DAVIDSON.— Q.  Did  you,  at  the  time  of  re- 
ceiving that,  pay  to  the  firm  of  Reddy,  Campbell  & 
Metson  the  balance  of  $256.90  shown  by  that? 

A.  I  did. 

Q.  And  that  is  a  receipted  bill  for  the  money  you 
paid  them  at  that  time?        A.  Yes. 

Mr.  DAVIDSON. — At  this  time  the  complainants 
demand  of  the  defendants  the  production  of  the 
original  powers  of  attorney  as  set  forth  and  described 
in  the  bill  of  complaint  of  the  complainants  Mollie 
Conklin  and  the  United  States  of  America,  and  as 
referred  to  in  the  separate  answers  of  each  of  the  de- 
fendants.    [127—23] 

Mr.  BLAKE. — Do  you  know  how  many  of  those 
there  are? 

Mr.  DAVIDSON. — We  ask  for  the  production  of 
eleven  powers  of  attorney,  containing  a  description 
of  the  base  lands  surrendered  to  the  United  States 
in  lieu  of  which  the  lands  involved  in  this  action  were 
selected  in  the  name  of  the  complainant  Mollie  Conk- 
lin and  Emily  M.  Reddy  and    Edward   A.    Reddy, 
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executrix  and  executor   of  the   estate    of   Patrick 

Reddv,  deceased. 

Mr.  BLAKE. — There  are  only  ten  of  them  there 
(handing  papers  to  Mr.  Davidson). 

Mr.  DAVIDSON. — Do  you  know  whether  or  not 
you  claim  another  power  of  attorney,  Mr.  Blake  ? 

Mr.  BLAKE. — I  wouldn't  know,  without  checking 
up. 

Mr.  DAVIDSON. — There  are  eleven  on  the  rec- 
ords. 

Mr.  BLAKE. — That  is  probably  lost  or  misplaced. 

Mr.  DAVIDSON. — We  have  certified  copies  here. 
We  just  want  to  examine  these.  Suppose  we  do  this: 
Submit  to  the  witness  the  originals  and  have  them 
marked,  with  the  understanding  that  when  they  have 
been  marked  and  put  in,  the  certified  copies  may  be 
substituted. 

Mr.  FEASEE.— I  think,  Mr.  Davidson,  you  had 
better  mark  the  certified  copies,  because  you  will  get 
the  record  rather  mixed  up  if  you  don't.  You  can 
interrogate  the  witness  on  the  originals  and  then 
offer  in  evidence  the  certified  copies. 

Mr.  DAVIDSON.— Verv  well.  We  will  have 
those  marked  as  Complainant's  Exhibit  *'C,"  to  the 
end. 

(Marked  Complainant's  Ex.  '^6"  to  Complainant's 
Ex.  ''M.,"  inclusive.) 

Mr.  DAVIDSON. — We  offer  in  evidence,  as  Com- 
plainant's Exhibit  ''C,"  the  certified  copy  of  the 
original  power  of  attorney,  certified  by  the  recorder. 
We  offer  these  powers  of  [128 — 24]  attorney — I 
want  this  statement  to  go  in  in  connection  with  the 
offer — not  for  the  purpose  of  proving  that  they  are 
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valid  powers  of  attorney,  but  for  the  purpose  of  prov- 
ing that  they  are  forged  and  fraudulent  powers  of 
attorney,,  that  they  were  not  knowingly  signed  by  the 
complainant  Mollie  Conklin,  that  they  were  not  ac- 
knowledged by  her,  and  that  they  are  instruments 
that  were  altered  and  changed  after  delivery  and 
signing  by  Mollie  Conklin. 

Judge  RICHARDS. — You  say  you  offer  these  for 
that  purpose  ? 

Mr.  DAVIDSON.— For  that  purpose. 

Judge  RICHARDS. — We  object  to  that,  because 
the  instruments  don't  show  anything  of  that  kind. 

Mr.  FRASER.— We  object  to  the  introduction  of 
the  exhibits,  under  the  statement  of  counsel,  as  in- 
competent irrelevant  and  immaterial,  and  as  im- 
proper to  introduce  an  instrument  for  that  purpose, 
or  confined  to  any  one  purpose,  because  the  instru- 
ment speaks  for  itself,  and,  if  introduced  in  evidence, 
it  must  have  such  force  and  effect  as  it  is  legally  en- 
titled to. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  I  hand  you 
Complainant's  Exhibit  '^C,"  purporting  to  be  a 
power  of  attorney  from  Mollie  Conklin  and  Edward 
A.  Reddy  and  Emily  M.  Reddy,  administrator  and 
administratrix  of  the  estate  of  Patrick  Reddy,  de- 
ceased, to  R.  X.  Cobban.  You  may  examine  the  same 
and  state  whether  or  not  you  ever  knowingly  signed 
this  power  of  attorney. 

Mr.  FRASER. — We  object  to  the  question  for  the 
reason  that  the  word  ''knowingly"  is  put  in  the  ques- 
tion. It  hasn't  been  proven  that  the  witness  is  in- 
competent to  understand. 

WITNESS.— No,  I  never  did. 
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Mr.  PEASER. — I  suppose  that  answers  the  ques- 
tion that  she  never  ^^ knowingly"  did.     [129 — 25] 

Mr.  DAVIDSON.— Yes. 

Q.  Is  that  signature,  '^Mollie  Conklin,"  to  that  in- 
strument your  signature,  Mrs.  Conklin? 

A.  It  looks  like  it.     I  wouldn't  swear  to  it  though. 

Q.  Were  you  acquainted  with  the  person,  R.  M. 
Cobban,  of  Missoula,  in  the  county  of  Missoula,  State 
of  Montana,  the  attorney  in  fact  mentioned  in  this 
instrument?        A.  No. 

Q.  Did  you  ever  meet  R.  M.  Cobban?        A.  No. 

Q.  Did  you  ever  knowingly  appoint  him  as  your 
attorney  in  fact  for  any  purpose  ? 

Mr.  BLAKE. — We  object  to  the  word  ''know- 
ingly" in  that. 

Mr.  ERASER. — We  object  to  it  as  incompetent, 
irrelevant  and  immaterial,  and  move  to  have  the  an- 
swer stricken  out  as  incompetent,  irrelevant  and 
immaterial,  for  the  further  reason  that  this  witness 
hasn't  been  shown  to  be  incompetent,  or  not  to  have 
sufficient  intelligence  to  know  the  contents  of  the 
instrument. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  did  you  ever 
appoint  R.  M.  Cobban,  of  Missoula,  county  of  Mis- 
soula, State  of  Montana,  your  attorney  in  fact  for 
any  purpose  ? 

Mr.  ERASER. — That  is  objected  to  as  calling  for 
the  conclusion  of  the  witness  and  as  incompetent, 
irrelevant  and  immaterial.  The  document  itself  is 
the  best  evidence. 

WITNESS.— No. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  did  you  ever 
receive  any   consideration  from  R.  M.  Cobban  for 
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appointing  him  as  your  attorney  in  fact  under  this 

power   of   attorney,    Complainant's   Exhibit   ^*C"? 

[130—26] 

Judge  EICHARDS. — Objected  to  because  it  does 
not  appear  that  she  might  not  have  received  it  from 
someone  else  for  his  benefit. 

Mr.  FRASER. — And  for  the  further  reason  that 
it  doesn't  require  any  consideration  for  the  appoint- 
ment of  an  attorney  in  fact. 

WITNESS.— No. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  I  call  your 
attention  to  that  part  of  the  power  of  attorney  which 
reads  as  follows:  ^^For  value  received,  the  receipt 
whereof  is  hereby  acknowledged,  this  power  of  attor- 
ney is  hereby  made  and  declared  to  be  irrevocable  by 
us  or  otherwise. "  You  may  state  whether  or  not  you 
ever  received  any  value  for  the  execution  of  this 
power  of  attorney, Complainant's  Exhibit  '^C." 

Mr.  FRASER. — Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  for  the  reason  that  it 
is  not  necessary  for  a  valid  pow^r  of  attorney  that 
any  compensation  or  consideration  be  paid. 

WITNESS.— I  never  did. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  the  power  of 
attorney  shows  on  its  face  that  it  w^as  signed,  sealed 
and  delivered  in  the  presence  of  J.  H.  Lavenson  and 
C.  E.  Glover.  You  may  state  whether  or  not  you 
ever  signed  this  instrument  in  the  presence  of  those 
two  parties  just  named  as  subscribing  witnesses. 

Mr.  BLAKE. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  no  witnesses  being  required. 

WITNESS.— No. 
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Mr.  DAVIDSON. — Q.  Are  you  acquainted  with  J. 
H.  Lavenson  and  C.  E.  Glover,  or  either  one  of  them? 
[131 — 27]         A.  No,  I  never  heard  of  them. 

Q.  Did  you  ever  see  either  one  of  these  parties  ? 

A.  I  did  not. 

Q.  Mrs.  Conklin,  where  were  you  on  the  13th  day 
of  February,  1901,  the  date  of  this  power  of  attorney, 
Complainant's  Exhibit  ^^C"? 

A.  I  was  in  Bakersfield. 

Q.  What  state?        A.  California. 

Q.  Mrs.  Conklin,  are  you  acquainted  with  George 
A.  Young,  a  notary  public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California? 

A.  No,  sir. 

Q.  Did  you  ever  meet  George  A.  Young,  a  notary 
public  in  San  Francisco  ? 

A.  No,  never  heard  of  him. 

Q.  You  may  state  whether  or  not,  on  the  12th  day 
of  February,  1901,  or  at  any  other  time,  you  ever 
acknowledged  this  instrument.  Complainant's  Ex- 
hibit ^*C,"  before  George  A.  Young,  a  notary  public 
in  and  for  the  City  and  County  of  San  Francisco, 
State  of  California.         A.  I  never  did. 

Judge  RICHARDS. — That  is  objected  to  as  in- 
competent, irrelevant  and  inmiaterial,  it  not  being 
necessary  to  the  validity  of  a  power  of  attorney  that 
it  should  be  acknowledged. 

WITNESS.— I  never  did. 

Mr.  DAVIDSON.— Q.  Where  were  you  on  the 
12th  dav  of  Februarv,  1901  ? 

A.  I  was  in  Bakersfield. 

Q.  California?        A.  California.     [132—28] 
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Q.  AVere  you,  on  that  date — at  any  time  on  that 
date — in  the  City  and  County  of  San  Francisco, 
State  of  California  ?        A.  No,  sir. 

Mr.  FRAiSEE. — Do  you  desire  to  have  the  same 
line  of  questions  and  answers  apply  to  all  of  these 
exhibits,  instead  of  repeating  them? 

Mr.  DAVIDSON. — You  don't  want  to  deprive  us 
of  practice,  do  you  ? 

Mr.  FRASE.E. — ^We  can  stipulate  that  the  an- 
swers of  the  witness  would  be  the  same  as  to  the  oth- 
ers, when  you  get  one  of  these  f'ull  enough. 

Ml*.  DAVIDSON. — We  offer  in  evidence  Com^ 
plainant's  Exhibit  ^*D,"  a  certified  copy  of  power  of 
attorney. 

Judge  RICHARDS. — ^He  objects  to  it,  under  the 
statement  of  counsel,  setting  forth  the  purpose  for 
which  it  is  offered. 

Mr.  DAVIDSON.— Then  it  is  understood  that  all 
of  the  offers  of  powers  of  attorney  are  for  the  same 
purposes  and  subject  to  the  same  objections. 

Mr.  DAVIDSON.— I  will  withdraw  that  for  the 
present,  and  take  this  up. 

Q.  Mrs.  Cbnklin,  did  you  ever  authorize  R.  N. 
Cobban,  of  Missoula,  County  of  Missoula,  State  of 
Montana,  or  any  other  person,  to  insert  the  name  of 
R.  M.  Cobban  as  attorney  in  fact  under  the  power  of 
attorney.  Complainant's  Exhibit  ^'C'"?        A.  No. 

Q.  Did  you  ever  authorize  the  defendant  John  A. 
Benson  to  insert  the  name  of  R.  M.  Coibban,  or  any 
other  person,  as  the  attorney  in  fact  of  any  powers 
of  attorney  signed  by  you,  kno\^ingly,  or  otherwise  ? 
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A.  No. 

•Mr.  DAVIDSON.— We  now  offer  Exhibit  "!),'' 
for  the  same  purpose  as  stated  heretofore.  [133 — 
29] 

Jndge  EICHARDS.— We  object  to  it,  under  the 
purpose  stated  by  counsel  for  which  the  instrument 
is  offered,  for  the  reason  that  the  offer  cannot  limit 
and  restrict  the  purpose  of  testimony  in  that  manner. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  I  hand  you 
power  of  attorney,  marked  Complainant's  Exhibit 
* '  D. "  You  may  examine  the  same  and  state  whether 
or  not  you  ever  signed  that  instrument. 

A.  No,  I  did  not. 

Q.  You  say  you  never  signed  it? 

A.  Not  to  my  knowledge. 

Q.  You  may  examine  the  signature,  ^*  Mollie  Conk- 
lin," to  that  instrument,  and  state  whether  or  not 
that  is  your  signature. 

A.  It  looks  like  it,  but  I  wouldn't  swear  it  was. 

Q.  If  that  is  your  signature,  Mrs.  Conklin,  did 
you  kno^angly  sign  the  same?        A.  I  did  not. 

Q.  Did  you  sign  the  instrument  ? 

A.  Not  knowingly.  I  wouldn't  swear  to  it.  I 
have  seen  writing  so  much'  like  mine  that  I  wouldn't 
swear  to  it. 

Q.  Did  you  ever  appoint  R.  M.  Cobban,  of  Mis- 
soula, County  of  Missoula,  State  of  Montana,  attor- 
ney in  fact,  under  the  power  of  attorney  marked 
Complainant's  Exhibit  ^^D"?        A.  No. 

Judge  RICHARDS. — ^Objected  to  as  incompetent, 
for  the  reason  that  it  is  calling  for  a  conclusion  of 
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the  witness'  and  not  stating  a  fact. 

Mr.  FEASER. — And  for  the  further  reason  that 
the  document  itself  is  the  best  evidence  of  the  fact 
as  to  whether  he  was  appointed  her  attorney  or  not. 

WITNESS.— No.     [13^U-30] 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  if  you 
signed  the  power  of  attorney  marked  Complainant's 
Exhibit  *^D,"  state  fully  the  circumstances  and  con- 
ditions under  which  you  signed  the  same,  that  is,  if 
you  know  that  you  signed  the  power  of  attorney,  Ex- 
hibit ^'D." 

(No  answer.) 

Mr.  DAVIDSON.— I  will  withdraw  that  ques- 
tion. 

Q.  Mrs.  Conklin,  are  you  acquainted  with  C.  E. 
Glover  and  J.  H.  Lavenson,  whose  names  are  signed 
as  witnesses  to  the  power  of  attorney.        A.  No. 

Q.  Did  you  ever  sign  this  power  of  attorney  in  the 
presence  of  said  C.  E.  Glover  and  J.  H.  Lavenson,  or 
either  of  them?        A.  No. 

Q.  I  will  ask  you,  Mrs.  Conklin,  whether  or  not, 
in  the  State  of  California,  in  the  County  and  City 
of  Sian  Francisco,  on  the  2'7th  day  of  September, 
1900,  you  acknowledged  this  power  of  attorney  in 
the  presence  of,  or  before  Holland  Smith,  notary 
public,  in  and  for  the  city  and  county  of  San  Fran- 
cisco, State  of  California?        A.  No. 

Judge  KICHARDS. — Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  for  the  further  rea- 
son that  it  is  not  necessary  to  the  validity  of  a  power 
of  attorney  that  it  should  be  acknowledged. 
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Mr.  DAVIDSON.— Q.  You  may  state  whether  or 
not  you  received  any  value,  or  any  other  considera- 
tion for  the  execution  of  this  power  of  attorney 
marked  Complainant's  Exhibit  ^T,"  as  a  considera- 
tion for  making  the  same  irrevocahle. 

Judge  EICHAiEDS. — Objected  to  as  irrelevant 
and  incompetent,  [135 — 31]  for  the  reason  that 
the  question  of  consideration  does  not  enter  into  the 
validity  of  a  power  of  attorney. 

WITNESS.— I  never  did. 

Mr.  DAVIDSON.— At  this  time  we  wiU  ask  that 
all  of  the  original  powers  of  attorney  be  marked  in 
lieu  of  the  certified  copies,  and  put  in  evidence,  for 
the  purpose  of  showing  that  the  said  powers  of  at- 
torney have  been  added  to  and  altered  and  changed 
after  they  were  signed,  acknowledged  and  certified 
to  by  the  notary  public,  and  for  the  purpose  of  show- 
ing that  the  name  of  R.  M.  Cobban,  as  attorney  in 
fact,  was  inserted  after  its  apparent  acknowledg- 
ment by  the  complainant  Mollie  Conklin,  and  for 
the  further  purpose  of  showing  that  the  said  orig- 
inal powers  of  attorney  are  bogus,  false  and  forged 
instruments,  and  are  not  the  legally  executed  powers 
of  attorney  of  the  complainant  Mollie  Conklin 
herein. 

Judge  EICHARDiS. — ^We  object,  as  only  two  of 
such  powers  of  attorney  have  been  identified. 

Mr.  DAVIDSON. — I  ask  to  have  them  marked  as 
complainant's  exhibits,  with  the  stipulation  that  the 
examination,  having  been  based  upon  the  original 
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power  of  attorney,  that  all  questions  asked  on  the 

original  Exliibit  *^C"  shall  apply  to  the   original 

copy. 

Mr.  BLAKE.— And  also  all  objections. 

Mr.  FEASEE.— And  that  the  answers  of  the  wit- 
ness shall  be  considered  as  the  answers  of  the  wit- 
ness to  the  other  exhibits. 

(Marked  Complainant's  Kxhibits  ^X,"  ^*D," 
^^E,"  ^'F/'  ^^G,"  ^^H,"  ^a,"  ^^J/'  "Kr  and  ^'L.") 

Mr.  DAVIDSOX.— We  offer  in  evidence  Com- 
plainant's Exhibit  ^*E,"  power  of  attorney  of  Mollie 
Conklin,  and  Edward  A.  Eeddy  and  Emily  M. 
Eeddy,  administrator  and  administratrix  [136 — 
32]  of  the  estate  of  Patrick  Eeddy,  deceased,  to 
E.  M.  Cobban,  dated  the  28th  day  of  February,  1901, 
signed,  sealed  and  delivered  in  the  presence  of  C.  E. 
Glover  and  J.  H.  Lavenson,  and  purporting  to  be  ac- 
knowledged on  the  28th  day  of  February,  1901, 
before  Thomas  S.  Barnes,  notary  public  in  and  for 
the  City  and  County  of  San  Francisco,  recorded  the 
28th  day  of  June,  1901,  in  ]x)ok  2  of  powers  of  attor- 
ney, at  page  365  of  the  records  of  Boise  County, 
Idaho. 

We  offer  in  evidence  now,  as  Complainant's  Ex- 
hibit ^'F,"  power  of  attorney  of  Mollie  Conklin,  and 
Edward  A.  Eeddy  and  Emily  M.  Eeddy,  administra- 
tor and  adminstratrix  of  the  estate  of  Patrick 
Eeddy,  deceased,  to  E.  M.  Cobban,  of  Missoula, 
Coimty  of  Missoula,  State  of  Montana,  dated  the 
third  day  of  April,  1901,  signed,  sealed  and  delivered 
in  the  presence  of  J.  H.  Lavenson  and  C.  E.  Glover, 
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and  acknowledged  on  the  third  day  of  April,  1901, 
before  Thomas  S.  Barnes,  a  notary  public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of  Cal- 
ifornia, recorded  the  19th  day  of  April,  1901,  in  book 
2  of  powers  of  attorney,  at  page  355  of  the  records 
of  Boise  County,  Idaho. 

We  now  offer  in  evidence,  as  Complainant's  Ex- 
Mbit  ^^G,"  power  of  attorney  from  Mollie  Conklin, 
Edward  A.  Reddy  and  Emily  M.  Reddy,  adminis- 
trator and  administratrix  of  the  estate  of  Patrick 
Reddy,  deceased,  to  R.  M.  Cobban,  of  Missoula, 
County  of  Missoula,  State  of  Montana,  dated  the 
first  day  of  March,  1901,  signed,  sealed  and  delivered 
in  the  presence  of  C.  E.  Glover  and  J.  H.  Lavenson, 
acknowledged  the  first  day  of  March,  1901,  before 
George  A.  Young,  a  notary  public  in  and  for  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, recorded  on  the  14th  day  of  March,  1901,  in 
book  2  of  powers  of  attorney,  at  page  342,  of  the 
records  of  Boise  County,  Idaho.     [137 — 33] 

We  offer  in  evidence,  as  Complainant's  Exhibit 
^^H,"  power  of  attorney  of  Mollie  Conklin  and  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy,  administrator 
and  administratrix  of  the  estate  of  Patrick  Reddy, 
deceased,  to  R.  M.  Cobban,  of  Missoula,  County  of 
Missoula,  State  of  Montana,  diated  the  28th  day  of 
February,  1901,  signed,  sealed  and  delivered  in  the 
presence  of  C.  E.  Glover  and  B.  McGillan,  acknowl- 
edged on  the  28th  day  of  February,  1901,  before 
Thomas  S.  Barnes,  a  notary  public  in  and  for  the 
City  and  County  of  San  Francisco,  State  of  Cali- 


154  E.  If.  Cobban  et  al, 

(Testimony  of  Mrs.  Mollie  Conklin.) 
fornia,  recorded  the  18th  day  of  September,  in  book 
2  of  powers  of  attorney,  at  page  384  of  the  records 
of  Boise  Count}^  Idaho. 

We  offer  in  evidence,  as  Complainant's  Exhibit 
^'I,"  power  of  attorney  of  Mollie  Conklin  and  Ed^ 
ward  A.  Eeddy  and  Emily  M.  Eeddy,  administrator 
and  administratrix  of  the  estate  of  Patrick  Reddy, 
deceased,  to  R.  M.  Cobban,  of  Missoula,  County  of 
Missoula,  State  of  Montana,  dated  the  first  day  of 
March,  1901,  signed,  sealed  and  delivered  in  the 
presence  of  C.  E.  Glover  and  J.  H.  Lavenson,  ac- 
knowledged on  the  first  day  of  March,  1901,  before 
Geo.  A.  Young,  a  notary  public  in  and  for  the  City 
and  Countv  of  San  Francisco,  in  the  State  of  Cali- 
fornia,  and  recorded  the  14th  day  of  March,  1901,  in 
book  2  of  powers  of  attorney,  at  page  338  of  the  rec- 
ords of  Boise  County,  Idaho. 

We  offer  in  evidence,  as  Complainant's  Exhibit 
^^J,"  a  power  of  attorney  from  Mollie  Conklin,  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy,  administrator 
and  administratrix  of  the  estate  of  Patrick  Reddy, 
deceased,  to  R.  M.  Cobban,  of  Missoula,  County  of 
Missoula,  State  of  Montana,  dated  the  thirteenth 
day  of  February,  1901,  signed,  sealed  and  delivered 
in  tlie  presence  of  J.  H.  Lavenson  and  C.  E.  Glover, 
acknowledged  [138—34]  on  the  12th  day  of  Feb- 
ruary, 1901,  before  George  A.  Young,  a  notary  pub- 
lic in  and  for  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  recorded  in  book  2  of 
powers  of  attorney,  at  page  353  of  the  records  of 
Boise  County,  Idaho. 
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We  offer  in  evidence,  as  Complainant's  Exhibit  • 
''K,"  power  of  attorney  from  Mollie  Conklin  and 
Edward  A.  Reddy  and  Emily  M.  Reddy,  adminis- 
trator and  administratrix  of  the  estate  of  Patrick 
Reddy,  deceased,  to  R.  M.  Cobban,  of  Missoula,  in 
the  County  of  Missoula,  State  of  Montana,  dated 
the  26th  day  of  September,  1900,  signed,  sealed  and 
delivered  in  the  presence  of  C.  E.  Glover  and  J.  H. 
Lavenson,  and  acknowledged  on  the  26th  day  of  Sep- 
tember, 1900,  before  Holland  Smith,  a  notary  pub- 
lic in  and  for  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  recorded  March  23d,  1901, 
in  book  2  of  powers  of  attorney,  at  page  349,  of  the 
records  of  Boise  County,  Idaho. 

We  offer  in  evidence,  as  Complainant's  Exhibit 
^^L,"  power  of  attorney  of  Mollie  Conklin,  Edward 
A.  Reddy  and  Emily  M.  Reddy,  administrator  and 
administratrix  of  the  estate  of  Patrick  Reddy,  de- 
ceased, to  R.  M.  Cobban,  of  Missoula,  in  the  County 
of  Missoula,  State  of  Montana,  dated  the  26th  day 
of  September,  1900,  signed,  sealed  and  delivered  in 
the  presence  of  C.  E.  Glover  and  J.  M.  Lavenson, 
acknowledged  on  the  26th  day  of  September,  1900, 
before  Holland  Smith,  a  notary  public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of  Cal- 
ifornia, recorded  on  the  23d  day  of  March,  1901,  in 
book  2  of  powers  of  attorney,  at  page  351. 

We  offer  these  powers  of  attorney  for  the  same 
purposes  as  stated  on  the  introduction  and  offer  of 
Complainant's  Exhibit  ''C." 

Mr.   BLAKE.— The   same   objection.     [139—35] 
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Judge  RIOHAEDS.— The  same  objection. 
Mr.  DAVIDSON.— I  will  say,  gentlemen,  that  in 
changing  these  papers  there  was  a  mix-up,  in  the 
first  two,  so  that  the  questions  would  not  be  properly 
applicable  to  the  two  marked  Exhibit  *'C"  and  ^'D." 
We  further  offer  Complainant's  Exliibit  *^C"  for 
the  purpose  of  showing  tliat  said  instrument  has 
been  mutilated  since  its  execution  and  delivery  by 
the  erasure  of  the  name  of  one  of  the  parties  from 
said  insti'ument,  particularly  the  name  of  Edward 
A.  Reddy. 

Mr.    BLAKE. — ^We    object   to    the   purpose    for 
wiiich  you  offer  this. 

Mr.  DAVIDSON.— We  wiU  want  to  add  the  other 
exhibit,  which  we  will  select  here  as  the  one  which 
is  admissible,  and  let  that  be  offered  before  the  ob- 
jection, so  that  the  objection  will  go  to  all  of  them. 
At  this  time  an  adjournment  was  taken  until  2  P. 
M.,  at  which  time,  pursaiant  to  adjournment,  the  tak- 
ing of  testimony  was  resumed. 

Mr.  DAVIDSON.— We  offer  this  certified  copy, 
gentlemen,  as  Complainant's  Exhibit  ^^M,"  certified 
copy  of  power  of  attorney,  in  the  body  thereof  pur- 
porting to  be  between  Mollie  Conklin  and  Emily  M. 
Reddy,  sole  administratrix  of  the  estate  of  Patrick 
Reddy,  deceased,  to  R.  M.  Cobban,  of  Missoula, 
County  of  Missoula,  'State  of  Montana,  dated  the 
16th  day  of  September,  1901,  signed,  sealed  and  de- 
livered in  the  presence  of  J.  H.  Lavenson  and  B. 
McGillan,  and  acknowledged  on  the  16th  day  of  Sep- 
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tember,  1901,  before  Thomas  S.  Barnes,  a  notary 
public  in  and  for  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  recorded  on  the  7th  day 
of  December,  1901,  in  book  3  of  powers  of  [140 — 
36]  attorney,  at  page  31,  of  the  records  of  Boise 
County,  Idaho. 

Judge  RICHAE'DS. — We  raise  no  objection  to 
this  as  a  copy,  but  object  to  the  restriction  in  the 
purpose  stated  for  which  it  is  offered. 

Mr.  DAVIDSON.— The  offer  is  made  subject  to 
the  same  limitations  and  purposes  stated  in  the  offer 
of  the  other  exhibits. 

It  was  here  stipulated  by  and  between  counsel  for 
the  complainants  and  the  defendants  that  all  of  the 
questions  asked  the  witness  Mollie  Conklin  as  to 
Complainant's  Eixhibits  *^C"  and  ^'D,"  and  all  an- 
swers made  by  her  in  response  to  such  questions, 
and  all  objections  made  by  counsel  for  the  defend- 
ants as  to  the  competency,  relevancy  or  admissibil- 
ity of  any  such  testimony  shall  be  deemed  by  all  the 
parties  to  apply  fuUy  to  each  of  the  exhibits  ^^C/' 
^^D,"  '^E,''  '^F,"  ^^G,"  ^^H,"  ''I,"  '^  J,"  ^^K,"  ^^L," 
and  '^M,"  as  though  said  questions  were  severally 
propounded  to  said  witness  upon  each  of  said  exhib- 
its and  the  answers  made  thereto  as  to  the  said  ex- 
hibits "C'  and  ^'D." 

And  it  was  further  stipulated  by  and  between 
counsel  for  the  complainants  and  the  respective  de- 
fendants herein  that  the  lieu  lands  described  in  par- 
agraph seven  of  the  amended  complaint  of  the  com- 
plainant Mollie  Conklin  herein  were  patented  by  the 
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TJnited  States  of  America  in  the  name  of  Mollie 
Conklin  and  Emily  M.  Reddv  and  Edward  A. 
Reddy,  administratrix  and  administrator  of  the 
estate  of  Patrick  Reddy,  deceased,  by  patent  num- 
bers and  of  the  dates  as  follows,  to  wit : 

Patent  No.  4501,  dated  August  20,  1902. 

Patent  No.  4511,  dated  August  28,  1902. 

Patent  No.  4513,  dated  September  15,  1902.     [141 
—37] 

Patent  No.  4512,  dated  August  20,  1902. 

Patent  No.  4507,  dated  August  20,  1902. 

Patent  No.  4510,  dated  August  20,  1902. 

Patent  No.  4509,  dated  September  15,  1902. 

Patent  No.  4508,  dated  August  20,  1902. 

Patent  No.  4502,  dated  August  28,  1902. 

Patent  No.  4503,  dated  August  20,  1902. 

Patent  No.  4734,  dated  September  15,  1902. 

Patent  No.  4778,  dated  September  15,  1902. 

Patent  No.  4326,  dated  September  15,  1902. 

Patent  No.  4777,  dated  September  15,  1902. 

Patent  No.  4776,  dated  September  15,  1902. 

Patent  No.  4774,  dated  September  15,  1902. 

Patent  No.  4785,  dated  September  15,  1902. 

Patent  No.  4780,  dated  September  15,  1902. 

Patent  No.  4773,  dated  September  15,  1902. 

Patent  No.  4775,  dated  August  20,  1902. 

Patent  No.  4514,  dated  July  22,  1902. 

Mr.  DAVIDSON. — Gentlemen,  will  there  be  any 
objection  if  the  Judge  leaves  the  room? 

Mr.  BLAKE. — None  whatever. 

Mr.  DAVIDiSON.— Suppose  we  have  him  swear 
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Mrs.  Olcese  before  he  goes. 

The  Examiner  thereupon  administered  the  oath  to 
Mrs.  M.  C.  Olcese,  and  left  the  room. 

Mr.  DAVIDSON.— Q.  Mrs.  Conklin,  are  you  ac- 
quainted with  the  defendant  E.  M.  Cobban? 

A.  No,  sir. 

Q.  Did  you  ever  meet  the  defendant  R.  M.  Qob^ 
ban'?        A.  No,  sir.     [142—38] 

Q.  Did  you  ever  have  any  communication  or  any 
correspondence  with  the  defendant  R.  M.  Cobban? 

A.  No. 

Q.  Are  you  acquainted  with  the  defendant  E.  B. 
Weirick,  sued  individually  and  also  as  trustee? 

A.  No,  sir. 

Q.  Did  you  ever  meet  said  defendant  E.  B. 
Weirick?        A.  No. 

Q.  Did  you  ever  have  any  correspondence  with 
him,  or  communication  from  him?        A.  No. 

Q.  Did  you  ever  receive  any  consideration  for  the 
base  lands  or  the  lieu  lands  described  in  your  com- 
plaint from  either  of  the  defendants  E.  B.  Weirick 
or  R.  M.  Cobban?        A.  No. 

Q.  Have  you  ever  returned,  or  offered  to  return, 
to  the  defendant  John  A.  Benson  the  money  paid  by 
him,  amounting  to  $2,750.00,  paid  by  him  to  you  on 
the  purchase  of  the  Monache  lands?        A.  No. 

Q.  You  did  not  personally  make  any  such  offer? 

A.  No. 

Q.  Mrs.  Conklin,  after  you  first  learned  of  the  ex- 
istence of  the  powers  of  attorney  offered  in  evidence 
herein,  and  of  the  fact  that  the  deeds  signed  by  you 
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had  been  placed  of  record  relinquishing  the  Monache 
lands  to  the  United  States  Government,  what,  if 
an;\^hing,  did  you  do  with  reference  to  gi\dng  notice 
that  you  repudiated  the  powers  of  attorney  that  ex- 
isted and  the  deeds  filed  for  record  relinquishing  the 
lands  to  the  United  States  Government? 

A.  I  turned  the  business  over  to  my  son.  [143 
—39] 

Q.  When  you  learned  that,  your  son  then  acted  for 
you  in  all  those  matters  ?        A.  Yes. 

Q.  Mrs.  Conklin,  did  you  ever  deliver,  or  authorize 
anyone  to  deliver  for  you,  any  deeds  relinquishing 
the  Monache  lands  as  base  lands  to  the  United  States 
Government?        A.  No. 

Q.  Did  you  ever  deliver,  or  authorize  anyone  to 
deliver,  any  powers  of  attorney  executed  by  you,  or 
claimed  to  be  executed  bv  vou,  for  the  sale  and  dis- 
posal  of  lieu  lands  selected  on  the  base  lands  relin- 
quished to  the  United  States?        A.  No. 

Q.  Mrs.  Conklin,  are  you  ready  and  willing  and 
able  to  pay,  to  return,  the  $2,750.00  heretofore  paid 
by  Mr.  Campbell  on  account  of  the  defendant  John 
A.  Benson  to  you  on  the  purchase  price  of  the  Mon- 
ache lands  ? 

Mr.  FRASER. — I  object  to  that  for  the  reason  that 
it  assumes  a  state  of  facts  not  proven  by  the  record, 
and  that  is  that  J.  C.  Campbell  paid  her  any  money 
at  all  in  payment  for  these  lands. 

(The  last  question  was  read  by  the  stenographer, 
at  the  request  of  Mr.  Davidson.) 

WITNESS. — I  would  rather  have  the  money,  the 
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purchase  price  of  the  land. 

Mr.  DAVIDSON. — Q.  To  secure  either  the  orig- 
inal base  lands  or  the  lieu  lands  selected  therefor,  are 
you  ready,  able  and  willing,  upon  securing  either  the 
original  base  lands  or  the  lieu  lands,  to  pay  to  the  de- 
fendant John  A.  Benson,  or  to  any  defendant  entitled 
thereto,  the  $2,750.00  paid  by  Mr.  Campbell  to  you 
on  the  purchase  price  of  the  base  lands  ? 

WITNESS.— I  don't  understand,  exactly.  [144 
—40] 

Mr.  DAVIDSON.— I  will  change  that. 

Q.  — or  known  as  the  Monache  lands  'f 

A.  Yes,  I  would  be  willing  to  take  the  land  back. 

Mr.  FRASER. — I  object  to  that  as  based  upon  a 
state  of  facts  not  shown  by  the  record;  there  is  no 
evidence  in  the  record  that  it  w^as  paid  by  J.  C.  Camp- 
bell. 

WITNESS.— I  would  be  willing  to  take  the  land 
back. 

Mr.  DAVIDSON.— Q.  If  you  could  get  back  the 
original  Monache  lands,  Mrs.  Conklin,  are  you  able, 
ready  and  willing  to  repay  any  and  all  moneys  re- 
ceived by  you  heretofore  on  the  purchase  price  of  the 
lands "? 

Mr.  FRASER. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  a  proper  tender 
into  court  of  the  money,  or  rescission  of  any  contract, 
and  therefore  improper  and  immaterial  and  incom- 
petent. 

WITNESS.— If  I  got  the  land  back,  yes.  I  would 
be  willing  to  pay  the  money  back. 
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Mr.  DAVIDSON. — Q.  Are  you  able  to  pay  back 
at  this  time  any  or  all  mone^'S  heretofore  paid  you? 

A.  I  don't  kno\Y  whether  I  would  be^  just  now.  It 
would  be  a  scratch. 

Q.  Can  you  raise  the  money,  Mrs.  Conklin — I  will 
withdraw  that  last  question. 

Mr.  DAVIDSON. — Mr.  Eeporter,  you  may  mark 
these  papers  as  Complainant's  Exhibits  '^N"  and 
* '  N-1 ' '  for  identification.     (Marked  papers. ) 

Q.  Mrs.  Conklin,  I  hand  you  Complainant's  Ex- 
hibit *^N,"  for  identification,  being  a  letter  on  the 
letter  head  of  Campbell,  Metson  &  Campbell,  At- 
torneys at  Law,  San  Francisco,  California,  dated 
December  11,  1901,  addressed  [145 — 41]  to  Mrs. 
A.  R.  Conklin,  at  Bakersfield,  California,  and  signed 
J.  C.  Campbell.  You  may  examine  this  letter  and 
state  whether  or  not  you  ever  received  the  same,  and,, 
if  so,  how,  and  if  you  knew  whose  handwriting  the 
signature  is  in,  at  the  bottom  there,  the  signature  of 
J.  C.  Campbell.        A.  Yes,  I  received  the  letter. 

Q.  How  did  you  receive  it — ^by  what  name  ? 

A.  Through  the  mail. 

Q.  Do  you  know  whose  handwriting  the  name  J.  C. 
Campbell  is  in  ?        A.  Yes. 

Q.  Whose?        A.  J.  C.  Campbell's. 

Q.  The  defendant  herein?        A.  Yes. 

Q.  You  received  that  regularly  through  the  United 
States  mail,  did  you,  Mrs.  Conklin  f        A.  I  did. 

Q.  Now,  I  will  hand  you  paper  marked  Complain- 
ant's Exhibit  ^'N-1"  for  identification,  a  letter  writ- 
ten on  the  paper  of  John  A.  Benson,  San  Francisco,. 
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California,  dated  Der-ember  11,  1901,  addressed  to 
Honorable  J.  C.  Campbell,  and  signed  John  A.  Ben- 
son.    You  may  examine  the  same  and  state  how  the 
same  came  into  your  possession. 

A.  Through  the  mail,  from  Mr.  Campbell. 

Q.  You  may  state  whether  or  not  that  is  the  letter 
referred  to  in  the  letter  from  J.  C.  Campbell,  marked 
Complainant's  Exhibit  ^*N,"  for  identifieation. 

A.  Yes. 

Q.  And  you  received  that  through  the  United 
States  mail  at  the  same  time  you  received  Exhibit 
*^N"?        A.  Yes.     [146—42] 

Mr.  DAVIDSOX. — We  now  offer  in  evidence,  as 
Complainant's  Exhibit  '^N,"  the  letter  identified  by 
the  witness,  from  J.  C.  Campbell,  bearing  date  De- 
cember 11, 1901,  and  addressed  to  Mrs.  A.  R.  Conklin, 
Bakersfield,  California. 

We  also  offer  in  evidence,  as  Complainant's  Ex- 
hibit '^X-l,"  the  letter  on  the  stationen^  of  John  A. 
Benson,  dated  at  San  Francisco,  California,  dated 
December  11, 1901,  addressed  to  Hon.  J.  C.  Campbell, 
and  signed  John  A.  Benson,  identified  by  the  witness. 

Mr.  ERASER. — We  object  to  the  introduction  of 
Exhibit  "X-1, "  for  the  reason  that  no  proper  founda- 
tion has  been  laid  for  the  introduction  of  the  same. 

Mr.  DAVIDSOX.— We  ^Yill  read  the  letters  into 
the  record. 

Mr.  ERASER. — You  may  consider  them  read. 

Mr.  DAVIDSOX.— Reading  Complainant's  Ex- 
hibit *^X": 
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Complainants'  Exhibit  **N/' 
*' Joseph  C.  Campbell, 
William  H.  Metson, 
Robert  W.  Campbell. 

CAMPBELL,  METSON  &  CAMPBELL. 

Attorneys  at  Law, 

115  to  122  Crocker  Building, 

San  Francisco. 

December  11,  1901. 
Mrs.  A.  R.  Conklin, 

Bakersfield,  Cal, 
Dear  Madam: 

Enclosed  please  find  letter  which  I  have  just  re- 
ceived from  Mr.  Benson,  which  explains  the  situation 
exactly.  I  had  quite  a  talk  with  him  over  the  'phone, 
and  he  savs  that  if  vou  can  get  anvone  to  take  this 

«.  ».  CD  ^ 

land  at  $4.00  an  acre  in  its  present  situation,  and  do 
better  than  he  can,  he  is  willing  to  give  it  up.  If 
vou  or  vour  sons  think  vou  can  handle  this  land  better 
than  it  is  being  handled  now,  I  suggest  that  you  pur- 
chase Mrs.  Reddy's  interest  in  it  and  pay  for  the 
same,  and  then  you  can  handle  [147 — 43]  it  to  suit 
yourselves,  without  any  interference  by  the  Courts  or 
anyone  else.  Probably  you  can  work  this  through 
the  people  who  are  so  anxious  to  buy  the  land  at  the 
present  time.  At  present  I  can  see  nothing  better 
than  to  let  Benson  w^ork  it  out,  as  it  seems  to  have 
gotten  into  a  snarl.  It  seems  that  we  cannot  get  the 
deeds  back  from  the  Government,  and  have  not  yet 
been  able  to  have  them  approve  the  selections.  This 
being  the  fact,  we  are  willing  to  do  anything  we  can 
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to  facilitate  the  matter,  and  as  I  have  said  before,  if 
the  people  whom  you  have  in  view  will  purchase  this 
land  in  this  situation,  we  would  be  willing  to  let  them 
have  it  at  once. 

Yours, 

J.  C.  CAMPBELL. 
Enc." 

Reading  Complainant's  Exhibit  "N-1": 

Complainants^  Exhibit  '*N-1/' 
''John  A.   Benson, 
Engineer,  Land  Agent,  Dealer  in  Land  Scrip. 
Lands  Located  and  Titles  Secured  Without  Settle- 
ment. 
507  Montgomery  St.,  San  Francisco,  Cal. 
Branch  Office:  Ernest  A.  Benson,  Manager, 

240   Bradbury   Block,   Los   Angeles, 
Cal. 
San  Francisco,  Cal.,  December  11th,  1901. 
Hon.  J.  C.  Campbell, 
Dear  Sir: 

Agreeable  to  your  request  made  to  me  this  morn- 
ing, I  submit  the  following  statement  regarding  the 
Forest  Reserve  basis  which  you  placed  in  my  hands 
for  disposition  belonging  to  Mollie  Conklin  and  the 
Reddv  Estate. 

All  of  the  land,  except  400  acres,  has  been  deeded 
to  the  United  States,  and  deeds  placed  upon  record, 
and  selections  made  of  other  lands  in  accordance  wdth 
the  provisions  of  the  Act  of  Congress  of  June  4,  1897 
(30  Stats.,  36).  [148—44] 
This  was  all,  or  nearly  all,  located  for  parties  who 
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were  desirous  of  securing  title  to  unoccupied  govern- 
ment lands  of  the  United  States,  under  the  provisions 
of  contracts  or  agreements  which  in  terms  provided 
that  after  the  land  selected  in  lieu  of  the  land  sur- 
rendered had  been  located  and  said  location  had  been 
accepted  by  the  Commissioner  of  the  General  Land 
Office,  and  proper  evidence  furnished  thereof,  that 
the  parties  in  whose  interests  the  locations  were  made 
would,  upon  the  delivery  of  a  deed  conve3dng  the 
right  of  the  owners,  pay  the  amounts  agreed  upon. 

Up  to  the  present  date  there  has  not  been  a  single 
location  accepted  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  It  is  my  intention  just  as  soon  as 
these  acceptances  can  be  had  to  ask  for  a  confirmation 
of  the  sales  by  the  Court  so  that  settlement  can  be 
made  to  both  the  owners  and  the  parties  in  whose 
interests  the  locations  were  made.  We  have  been 
bringing  every  effort  to  bear  to  net  the  Commissioner 
of  the  General  Land  Office  to  act  upon  these  matters, 
and  as  he  has  lately  added  several  to  the  working 
force  in  his  office  it  is  likely  we  will  not  have  very 
much  longer  to  wait. 

I  can  cite  a  case — a  location  wherein  vou  are  inter- 
ested — wherein  the  locations  v;ere  made  long  prior  to 
these;  that  is  the  locations  made  for  Mr.  L.  E.  Han- 
chett,  lying  partly  in  this  State,  in  the  Independence 
District,  and  partly  in  the  State  of  Nevada.  Those 
in  the  Independence  District  have  recently  been  ap- 
proved, while  those  in  Nevada  have  not  j'et  been 
reached. 

The  Commissioner  also  refuses  to  allow  the  with- 
drawal of  selections  already  made  until  the  present 
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ones  are  acted  upon,  giving  as  a  reason  in  similar 

instances,  that  the  locator  might  desire  to  select  more 

valuable    lands    than    those    selected    at    present. 

[149_45] 

At  the  time  those  locations  were  made  there  was 
little  or  no  sale  for  Forest  Reserve  direct  except  upon 
the  condition  that  it  were  accepted  by  the  Commis- 
sioner of  the  General  Land  Office.  At  present  if  wt 
could  only  get  back  the  deeds  given  to  the  United 
States  there  would  be  little  difficulty  in  disposing  of 
the  land. 

I  have  employed  counsel  specially  at  Washington 
to  try  and  secure  these  approvals,  and  just  as  soon  as 
obtained,  so  as  to  ffet  confirmation  of  sales  will  re- 
port  promptly. 

I  regret  exceedingly  these  complications,  but  I  had 
no  reason  to  expect  them,  as  at  the  time  the  locations 
were  made  approvals  were  progressing  rapidly.  I 
have  many  times  this  amount  of  locations  in  my  own 
business  delayed  in  a  similar  manner. 

Very  respectfully, 

JOHN  A.  BENSON." 

Mr.  DAVIDSON.— That  is  all  at  present. 

Cross-examination. 
(By  Mr.  FRASER.) 

Q.  Mrs.  Conklin,  these  lands  described  in  this  bill 
of  complaint  were  owned  by  your  husband  at  one 
time,  were  thev  not? 

A.  By  my  husband  and  Mr.  Reddy. 

Q.  They  were  OAvned  by  Mr.  Reddy  and  your  hus- 
band?       A.  Yes. 
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Q.  Did  your  husband  not  have  title  to  them  alone 
for  awhile  ?  Was  he  not  the  sole  owner  of  them  first 
from  the  Government  ? 

A.  I  don't  know  Avhether  he  was  or  not. 

Q.  Where  did  Mr.  Eeddy  get  his  interest  in  these 
lands — from  whom,  if  you  know? 

A.  He  got  it  from  my  husband. 

Q.  Mr.  Eeddy  got  his  interest  from  your  husband? 
[150—46] 

A.  They  were  in  partnership  at  the  time  it  was 
bought. 

Q.  Then,  Mr.  Eeddy  had  a  half  interest,  did  he, 
with  your  husband?        A.  Yes. 

Q.  What  relation  existed  between  your  husband 
and  Mr.  Eeddv? 

A.  Mv  husband's  sister  was  married  to  Mr.  Eeddv. 

Q.  They  were  brothers  in  law  ?        A.  Yes. 

Q.  Did  Mr.  Eeddy  die  before  your  husband,  Mrs. 
Conklin,  or  afterwards?        A.  Afterwards. 

Q.  AVhen  was  the  first  meeting  that  you  had  in 
which  the  sale  of  this  land  to  Benson  was  discussed 
— where  was  that  meeting  held  ? 

A.  In  Mr.  Campbell's  office. 

Q.  That  was  in  August  or  September,  1909,  was  it? 

A.  Somewhere  about  there;  I  couldn't  tell  exactly 
the  date. 

Q.  Who  asked  you  to  go  to  Mr.  Campbell's  office 
at  that  time,  or  to  Campbell,  Metson  &  Campbell's 
office? 

A.  I  don't  remember;  they  let  me  know  some  way. 

Q.  You  don 't  know  who  informed  you  of  that  meet- 
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ing  or  asked  you  to  be  present? 

A.  No,  I  don't ;  I  suppose  they  telephoned  from  the 
office;  I  don't  remember. 

Q.  Who  went  with  you  when  you  went  down  to  the 
office,  do  you  remember  ?        A.  My  son. 

Q.  Mr.  Norman  Conklin? 

A.  Norman  Conklin. 

Q.  He  is  the  gentleman  that  is  present  here  to-day 
as  one  of  your  attorneys?        A.  Yes,  sir.    [151 — 47] 

Q.  Mr.  Norman  Conklin  was  an  attorney  at  law  at 
that  time,  was  he? 

A.  No,  he  hadn't  been  practicing;  he  hadn't  prac- 
ticed at  all. 

Q.  Was  he  admitted  to  the  bar  at  that  time? 

A.  Yes,  I  think  he  had  been. 

Q.  Did  you  meet  Mrs.  Reddy  there? 

A.  Mrs.  Reddv  was  there. 

Q.  Who  else  was  present  at  that  meeting  besides 
yourself  and  Mrs.  Reddv  and  Mr.  Norman  Conklin? 

A.  Mr.  Benson,  Mr.  Campbell,  and  Mrs.  Coleman, 
my  son  and  myself. 

Q.  Is  that  all  that  were  present  at  that  time  ? 

A.  Yes. 

Q.  What  time  of  the  day  was  it,  do  you  remember 
— forenoon  or  afternoon? 

A.  T  think  it  was  afternoon. 

Q.  Did  you  know  what  you  were  going  dow^n  to 
that  office  about,  the  business  you  were  going  to  dis- 
cuss when  you  got  there,  Mrs.  Conklin  ?        A.  Yes. 

Q.  It  had  been  talked  to  you  some  time  prior  to 
this  time  about  the  sale  of  the  land,  had  it  ? 
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A.  Yes,  I  had  talked  to  Mr.  Reddy  about  it  before 
he  died. 

Q.  I  believe  Mr.  Reddy  had  an  agreement  with  Mr. 
Benson  for  the  sale  of  the  land  before  his  death,  had 
he  not? 

A.  I  think  he  had ;  he  said  he  had  seen  Mr.  Benson. 

Q.  And  Mr.  Reddy  had  talked  to  you  about  the  sale 
of  it?        A.  Yes. 

Q.  So  after  Mr.  Reddy  died  then  was  the  time  you 
had  this  meeting  in  the  office  of  Campbell,  Metson  & 
Campbell?        A.  Yes.     [152—48] 

Q.  And  you  knew  at  the  time  you  went  down  there 
that  the  matter  to  be  discussed  was  the  sale  of  this 
land  that  your  husband  and  Mr.  Reddy  had  owned? 

A.  Yes. 

Q.  How  long  was  it  before  this  meeting  that  Mr. 
Reddy  had  talked  to  you  about  the  sale  of  this  land? 

A.  He  died  in  June,  and  it  was  while  he  was  sick. 

Q.  Probably  along  in  June  some  time? 

A.  Well,  yes — it  was  before  June;  in  June  he  was 
very  sick.  Several  times,  whenever  I  would  go  in  the 
room,  he  would  talk  about  it ;  he  was  very  anxious  to 
sell  it  and  get  the  money. 

Q.  Did  he  tell  you  who  he  was  going  to  sell  it  to? 

A.  He  spoke  about  selling  it  to  Benson,  yes. 

Q.  The  same  Benson  who  is  mentioned  in  this  com- 
plaint?       A.  Yes. 

Q.  And  it  was  for  the  purpose  of  carrying  out  that 
agreement  that  you  went  down  to  this  office  of  Camp- 
bell, Metson  &  Campbell?        A.  Yes. 

Q.  That  was  your  object  in  going  there? 
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A.  Yes. 

Q.  Now,  Mr.  Campbell  wasn't  your  personal  at- 
torney, was  he,  Mrs.  Conklin  1 

A.  Yes,  they  had  acted  for  us. 

Q.  Had  yon  paid  him  any  retainer  in  this  partic- 
ular matter  ? 

A.  No,  I  hadn't  paid  him  any  retainer,  but  I  paid 
the  firm  for  what  they  had  done. 

Q.  You  paid  them  as  shown  by  this  receipt 
which  you  have  introduced  in  evidence?  A.  Yes. 
[153—49] 

Q.  That  is  the  only  payment  that  you  made  to  them, 
is  it,  what  you  got  this  receipt  for?        A.  Yes. 

Q.  And  the  services  you  paid  them  for  are  the  ser- 
vices that  are  mentioned  in  this  receipt  ?        A.  Yes. 

Q.  Outside  of  that  you  didn't  pay  them  anything, 
did  you,  Mrs.  Conklin  ? 

A.  They  had  done  work  for  my  daughter. 

Q.  I  am  asking  for  you,  individually  ? 

A.  No,  not  for  me ;  they  had  for  my  husband. 

Q.  They  had  done  work  for  your  husband  ? 

A.  Yes,  for  him. 

Q.  And  after  the  death  of  your  husband,  the  only 
retainer  or  moneys  that  you  paid  in  to  Mr.  Campbell 
or  the  firm  of  Campbell,  Metson  &  Campbell  was  an 
shown  by  this  receipt  which  you  have  introduced  in 
evidence?        A.  Yes. 

Q.  Now,  when  you  got  to  the  office  that  afternoon, 
this  matter  was  discussed,  about  the  sale  of  the  land 
to  Mr.  Benson,  w^as  it,  among  all  of  you  ? 
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A.  No ;  Mr.  Campbell  and  Mr.  Benson  did  most  of 
the  talking.  No  one  else  said  much,  only  to  agree  to 
what  Mr.  Campbell  said  to  Mr.  Benson. 

Q.  Was  something  said  about  the  price  you  was  to 
get  for  the  land,  that  afternoon?        A.  Yes. 

Q.  Do  you  remember  about  what  the  price  was? 

A.  At  first  we  agreed  on  $4.00,  and  then  Mr.  Ben- 
son said  there  was  a  great  deal  of  work,  and  abstracts 
to  make  out,  and  wanted  us  to  reduce  it  to  $3.00,  and 
we  agreed  on  that.     [154 — 50] 

Q.  Was  that  about  the  same  price  that  Mr.  Reddy 
had  told  you  he  was  going  to  sell  it  to  Mr.  Benson 
for? 

A.  I  don't  know;  I  think  he  wanted  $4.00,  but  I 
won't  be  positive.     I  think  he  wanted  $4.00. 

Q.  At  this  meeting  it  was  finally  agreed  that  you 
would  accept  $3.80?        A.  Yes. 

Q.  That  is  for  what  has  been  designated  here  as 
the  Monache  lands?        A.  Yes. 

Q.  And  the  agreement  was  that  the  deeds  were  to 
be  placed  in  escrow.     Was  that  the  agreement  ? 

A.  Yes,  the  deeds  were  to  be  placed  in  escrow. 

Q.  And  they  were  to  be  taken  out  of  escrow  when  ? 

A.  When  the  money  was  paid  in. 

Q.  How  long  were  they  to  remain  in  escrow  ? 

A.  At  first  it  was  thirty  days,  and  then  he  asked 
for  ninety,  or  sixty,  I  am  not  sure.  I  am  not  sure 
whether  the  first  was  thirty  or  sixty,  and  Mr.  Benson 
asked  for  ninety  days,  and  he  said  then  it  would  be 
settled  up  entirely. 

Q.  That  was  satisfactory,  was  it  ?        A.  Yes. 


vs.  Mollie  Conklin,  173 

(Testimony  of  Mrs.  Mollie  Conklin.) 

Q.  These  deeds  were  not  signed  there  that  day  in 
the  office,  were  thev?        A.  No. 

Q.  How  long  afterwards,  if  at  any  time,  were  these 
deeds  signed  by  you? 

A.  I  couldn't  tell  exactly — perhaps  a  month,  per- 
haps six  weeks  or  two  months. 

Q.  You  don't  know  how  long  after  this  meeting  it 
was  before  you  signed  the  deeds? 

A.  I  think  it  was  inside  of  two  months,  or  perhaps 
less;     [155 — 51]     I  couldn't  say  exactly. 

Q.  Where  was  it  that  you  signed  these  deeds? 

A.  The  first  lot  were  signed  up  at  Mrs.  Reddy's 
house. 

Q.  Do  you  know  how  many  you  signed  that  time  at 
Mrs.  Reddy's  house? 

A.  We  signed  a  good  many.  Her  daughter  came 
in  and  when  she  saw  them  said  that  we  had  a  pretty 
good  job  on  hand. 

Q.  Did  you  read  them  over  before  you  signed 
them  ? 

A.  I  just  glanced  at  the  first,  and  it  seemed  to  me 
a  description  of  land,  and  I  didn't  read  it  through;  I 
said  to  Mrs.  Reddy  that  there  was  no  need  of  it,  Mr. 
Campbell  wouldn't  send  us  anything  but  what  was 
right  and  proper,  and  she  said  of  course  not. 

Q.  It  was  in  the  house  then  that  you  signed  the  first 
deeds  and  there  was  quite  a  number  of  them  ? 

A.  Yes. 

Q.  And  you  didn't  read  them  over?        A.  No,  sir. 

Q.  Have  you  seen  them  since  ?        A.  No. 

Q.  You  don't  know  what  became  of  them,  do  you? 
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A.  No ;  I  know  what  ought  to  have  become  of  them. 

Q.  Where  was  the  next  time  you  signed  any  deed& 
for  this  land? 

A.  At  my  home  in  the  Hotel  Savoy. 

Q.  How  long  after  the  meeting  at  Mrs.  Reddy's 
was  it  that  the  second  deeds  were  presented  to  you 
for  signature  ? 

A.  It  wasn't  very  long;  maybe  a  day  or  two. 

Q.  Who  was  present  at  the  time  you  signed  the 
second  deeds? 

A.  No  one  but  my  daughter,  Mrs.  Olcese. 

Q.  Did  you  read  those  deeds  over  f 

A.  No,  I  didn't  read  them  over.     [156 — 52] 

Q.  Who  brought  the  deeds  to  you? 

A.  A  boy  from  the  office. 

Q.  From  what  office? 

A.  Campbell,  Metson  &  Campbell. 

Q.  If  you  didn't  read  them  over,  how  did  you  know 
they  were  deeds? 

A.  They  said  they  would  send  deeds. 

Q.  Of  your  own  knowledge,  do  you  know  whether 
or  not  they  were  deeds,  if  you  didn't  read  them? 

A.  I  didn't  read  them. 

Q.  As  a  matter  of  fact,  you  don't  know  then 
whether  they  were  deeds  or  something  else,  do  you? 

A.  Not  from  reading  them  I  don't. 

Q.  Do  you  know  from  anything  else  ? 

A.  No,  I  know  they  ought  to  have  been  deeds. 

Q.  You  know  they  ought  to  have  been  deeds,  but, 
as  a  matter  of  fact,  you  don't  know  whether  they 
were  deeds  or  not  ?        A.  No. 

Q.  Did  you  ask  him  why  you  should  have  to  sign 
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this  second  set  of  deeds,  or  make  any  inquiry  in  re- 
gard to  that  matter  ?        A.  No. 

Q.  Did  it  appear  to  you  to  be  rather  strange  or 
peculiar  that  you  were  asked  to  sign  these  second 
deeds? 

A.  I  supposed  they  hadn't  all  been  signed  at  first. 

Q.  Did  you  think  it  required  a  great  number  of 
deeds  to  transfer  your  interest  in  a  tract  of  land  ? 

A.  No,  I  didn't,  because  they  are  meadows  in  the 
mountains,  and  some  of  them  are  miles  apart,  and  I 
thought  there  had  to  be  a  deed  for  each  piece  of  land. 

Q.  Yet  3^ou  didn't  read  these  instruments  to  find 
out  what  they  were  ?        A.  No.     [157—53] 

Q.  Were  these  the  papers  that  you  signed,  or  that 
you  think  you  signed,  Mrs.  Conklin,  either  at  Mrs. 
Reddy's  home  or  at  your  home.  Complainant's  Ex- 
hibits ^^C"  to  ^^M"  inclusive?  Do  3^ou  think  these 
are  the  papers,  or  any  of  them,  that  you  signed  at 
either  of  these  times?        A.  No,  I  don't  think  so. 

Q.  You  don't  think  these  are  the  documents.  Are 
you  sure  on  that  point,  Mrs.  Conklin? 

A.  Well,  I  don't  think  I  did.  I  didn't  sign  any  of 
these  things. 

Q.  You  didn't,  at  that  time?        A.  No. 

Q.  You  have  already  examined  these  exhibits  by 
your  own  counsel,  these  Exhibits  ^'C"  to  ^'M."  You 
have  already  examined  these  this  morning,  Mrs. 
Conklin?        A.  Yes. 

Q.  What  do  you  state  as  to  whether  or  not  that  is 
your  signature  to  each  of  them  ? 

A.  It  looks  like  it,  but   I   wouldn't   swear   to   it. 
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They  have  done  so  much  crooked  work  that  they  are 
just  as  apt  to  force  my  signature  as  not.     I  have  seen 
writing  so  much  like  mine  in  California  that  you 
can't  tell  them  apart. 

Q.  So  you  don't  know  at  the  present  time  whether 
or  not  you  signed  these  documents  ? 

A.  I  wouldn't  swear  to  it. 

Q.  You  wouldn't  testify  to  it?        A.  No. 

Q.  At  the  time  you  agreed  to  make  the  sale  of  this 
land  to  Mr.  Benson  it  didn't  make  any  difference  to 
you  if  you  received  the  purchase  price  for  this  land 
w^hether  Mr.  Benson  relinquished  it  to  the  Govern- 
ment and  traded  it  off  for  other  land,  did  it,  if  you 
got  your  pay  for  it?     [158 — 54] 

A.  No,  I  had  nothing  to  do  with  what  he  did  with 
it. 

Q.  You  wouldn't  make  any  objection  to  that  if  you 
had  received  your  pay  for  this  land,  would  you? 

Mr.  DAVIDSON. — We  object  to  it  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  proper  cross- 
examination. 

Mr.  FRASER. — You  may  answer  the  question. 
If  you  had  received — 

WITNESS.— If  I  had  received  the  money,  of 
course,  I  w^ould  not  have  thought  anything  about  it. 

Q.  If  they  had  requested  you  at  any  time  to  issue 
these  powers  of  attorney  for  the  purpose  of  making 
this  transfer,  if  you  had  received  your  money  for  the 
land,  you  probably  would  have  executed  them,  would 
vou  not  ? 

Mr.   DAVIDSON. — We   object  to  it  as  incompe- 
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tent,  irrelevant  and  immaterial,  and  not  proper  cross- 
examination. 

WITNESS.— No,  I  don't  think  I  would  have  given 
them  powers  of  attorney. 

Mr.  FRASER. — Q.  If  you  had  received  your 
money  for  the  land,  Mrs.  Conklin,  would  it  then  have 
made  any  difference  to  you? 

A.  Not  after,  of  course,  if  I  had  received  the 
money. 

Q.  Now,  you  received,  I  believe,  $2,750.00,  as  part 
payment  for  this  land,  did  you  not? 

A.  Yes,  sir,  two  pa}Tiients — $1,250.00  once  and 
$1,500.00  another  time. 

Q.  Did  you  ever  demand  the  balance  of  the  pay- 
ment? 

A.  I  used  to  ask  down  at  the  office  when  we  were 
going  to  get  it,  and  they  always  said  ^'pretty  soon." 
That  was  about  all  we  got. 

Q.  When  did  you  find  out  that  these  lands  had  been 
exchanged  for  lieu  lands,  or  that  Mr.  Benson  was 
making  an  effort  to  make  the  exchange  of  these  Mon- 
ache  lands  for  other  [159 — 55]  Government 
lands  ?    When  did  you  discover  that  ? 

A.  When  my  son  wrote  to  me — N.  E.  Conklin. 

Q'.  Do  you  remember  about  the  time  ? 

A.  It  was  some  time  after. 

Q.  About  how  long  after  ? 

A.  I  couldn't  tell  you. 

Q.  Was  it  a  couple  of  years  after? 

A.  It  was  months  and  months  after;  I  couldn't  tell 
exactly.     It  might  have  been  a  year,  and  it  might  not. 

Q.  You  don't  know  how  long  after  it  was ? 
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A.  No. 

Q.  Your  son  was  the  first  one  that  informed  you 
of  that  fact,  was  he  ?        A.  Yes,  sir. 

Q.  What  did  you  do  upon  receiving  that  informa- 
tion? 

A.  T  turned  it  over  to  him  to  do  what  he  thought 
fit. 

Q.  Turned  it  over  to  your  son  ?        A.  Yes. 

Q.  Had  he  been  looking  after  the  matter  for  you? 

A.  Yes,  after  we  found  out  that  things  were 
crooked. 

Q.  From  the  very  first  your  son  was  advising  with 
you  in  regard  to  the  advisability  of  this  sale,  was  he 
not? 

A.  Mr.  Campbell  made  all  the  agreements. 

Q.  Your  son  was  present  in  the  office  with  Mr. 
Campbell  when  the  contract  was  agreed  upon,  was  he 
not?        A.  Yes. 

Q.  Didn't  you  talk  it  over  naturally  with  your  son 
in  regard  to  this  matter  at  that  time  ? 

A.  We  were  there  when  they  made  the  agreement ; 
that  was  all  there  was  about  it.  Mv  son  went  home 
that  afternoon,  so  that  we  hadn't  any  conversation 
about  it,  only  that  it  was  sold — we  supposed  it  was. 
[160—56] 

Q.  So  the  first  you  heard  of  it  was  through  your 
son?        A.  Yes. 

Q.  And  you  think  that  was  about  a  year  after  the 
meeting  in  Campbell's  office? 

A.  It  might  be  and  it  might  not  be  a  year;  I 
couldn't  tell  exactly. 
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Q.  What  did  you  do  right  after  you  found  it  out  ? 
You  turned  it  over  to  your  son.  What  was  done  by 
your  son — what  did  you  authorize  him  to  do  ? 

A.  I  don't  know  exactly  what  he  did.  I  guess  he 
acted  as  attorney  when  I  found  out. 

Q.  Did  you  find  out  from  anybody  else  besides  your 
son  that  Benson  was  trying  to  make  the  exchange  of 
the  Monache  lands  for  other  Government  lands  ? 

A.  No. 

Q.  The  only  one  that  informed  you  of  that  was 
your  son?        A.  Yes. 

Q.  Did  you  find  out  from  Mr.  Campbell  ? 

A.  Couldn't  find  out  an}i:hing  from  Mr.  Campbell. 

Q.  He  didn't  inform  you  that  Mr.  Benson  was 
making  this  exchange  of  lands  ?        A.  No. 

Q.  You  read  this  exhibit,  which  was  sent  to  you  by 
Mr.  Campbell? 

A.  I  read  that,  3^es;  that  was  some  time  after,  that 
I  read  that. 

Q.  This  is  dated  December  11,  1901.  This  was  a 
letter  evidently  addressed  to  you  by  Mr.  Campbell, 
and  you  have  stated  that  you  received  this  letter. 

A.  Yes. 

Q.  By  this  letter  he  informs  you  of  the  condition  of 
affairs,  doesn't  he?     [161—57]         A.  Yes. 

Q'.  There  wasn't  anj^thing  secret  about  it,  so  far  as 
this  letter  was  concerned,  or  about  the  matter  of  the 
exchange  of  the  lands,  was  there? 

A.  No,  I  didn't  know  anything  about  that.  I  sup- 
posed that  we  had  sold  the  land. 

Q.  He  states  in  this  letter  of  December  11,  1901, 
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that  "It  vou  or  vour  sons  think  vou  can  handle  this 
land  better  than  it  is  being  handled  now,"  that  you 
should  do  so,  and  take  it  up,  does  he  not? 
A.  Yes,  we  had  a  better  offer. 

Q.  Did  you  ever  write  to  Mr.  Campbell  and  tell 
him  you  wanted  to  take  it  up,  in  answer  to  that  letter? 
A.  When  I  went  back  there — Mrs.  Eeddy  and  I — I 
told  her  about  it,  and  she  said  we  would  go  down  and 
see  Mr.  Campbell,  and  he  said  he  couldn't  take  it  out 
of  Benson's  hands;  it  was  in  such  a  muddle  he 
couldn't  do  anything.  He  had  told  us  before  that 
that  we  could  get  it  any  time,  take  it  out  of  his  hands. 
Q.  You  also  received  this  letter  with  the  signature 
of  Mr.  Benson  on  it,  at  the  same  time  you  received 
the  letter  from  Mr.  Campbell  ?        A.  Yes. 

Mr.  FRASER. — I  believe  that  is  all  I  desire  to  ask. 
Judge   RICHARDS.— Q.  What  did  you  do  after 
receiving  that  letter  from  Mr.  Benson? 

A.  I  always  sent  these  letters  to  my  son;  I  read 
them  and  sent  them  to  him. 

Q.  That  is  the  only  knowledge  you  have  about  what 
was  done  after  that  ? 

A.  I  handed  them  over  to  him.     [162 — 58] 
Q.  Is  that  the  only  knowledge  you  have  as  to  what 
was  done  about  these  lands,  after  vou  turned  it  over 
to  vour  son? 

A.  Yes,  that  is  all  I  knew  about  them.     I  knew  we 

hadn't  our  monev. 

t/ 

Q.  How  long  before  you  received  the  Campbell  and 
Benson  letters  did  you  have  information  that  they 
were  exchanging  these  for  other  lands? 
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A.  I  didn't  understand  anything  about  that.  I 
supposed  we  had  sold  the  land  to  Mr.  Benson. 

Q.  These  letters  are  the  first  knowledge  you  had  of 
it? 

A.  I  didn't  know  anything  about  that.  We  sold 
it  to  Mr.  Benson,  and  he  was  to  pay  us  the  money. 

Q.  I  simply  asked  you,  Mrs.  Conklin,  if  these  let- 
ters were  the  first  knowledge  3^ou  had  that  they  were 
exchanging  your  lands  for  other  lands?        A.  Yes. 

Q.  Then,  you  received  the  first  information  you 
had  from  Mr.  Campbell,  through  this  letter? 

A.  Yes. 

Q.  Then,  you  are  mistaken  about  receiving  the  first 
information  from  your  son,  are  you  ? 

A.  Yes,  about  the  powers  of  attorney. 

Q.  You  received  the  first  information  from  your 
son  about  the  powers  of  attorney  ?        A.  Yes. 

Q.  When  was  that,  relative  to  the  date  of  this 
Campbell  letter?        A.  I  couldn't  say. 

Q.  Before  or  after? 

A.  I  couldn't  remember  that,  no ;  it  was  long  ago. 

Q.  When  did  you  first  see  these  powers  of  at- 
torney ? 

A.  I  never  saw  them  before.  This  is  the  first  time. 
[163—59] 

Q.  This  is  the  first  time  you  recall  seeing  them? 

A.  Yes. 

Q.  I  didn't  quite  understand  you,  Mrs.  Conklin, 
whether  you  are  ready  to  say  that  the  signature  to 
these  powers  of  attorneys  are  yours  or  not. 

A.  It  looks  like  my  writing,  but  they  have  done  so 
much  crooked  business  that  I  couldn't  sa}^ 
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Q.  Are  you  willing  to  swear  that  that  isn't  your 
signature  ? 

A.  I  wouldn't  swear  it  isn't,  or  that  it  is;  it  looks 
like  it. 

Q.  You  signed  quite  a  bunch  of  papers  about  these 
lands,  and  these  might  have  been  some  of  them? 

A.  They  might,  but  not  with  that  writing  on  them. 

Q.  What  I  want  to  get  at  is,  in  signing  these  two 
packages  of  papers  that  you  speak  about  with  refer- 
ence to  these  lands,  Avere  these  signatures  on  these 
powers  of  attorney  that  look  like  yours?  These 
might  have  been  one  of  the  packages  of  papers  that 
you  signed,  mightn't  they?        A.  They  might. 

Judge  RICHARDS. — I  believe  that  is  all  I  care  to 
ask. 

(At  this  point  Mr.  McCracken,  the  examiner,  re- 
turned to  the  room.) 

Redirect  Examination. 
(ByMr.  DAVIDSOX.) 

Q.  Mrs.  Conklin,  do  you  know,  of  your  own  knowl- 
edge, of  any  agreement  between  Patrick  Reddy  in 
his  lifetime  and  John  A.  Benson,  in  regard  to  the 
sale  of  the  Monache  lands? 

A.  No,  I  know  they  talked  about  it. 

Q.  Do  you  know  that  there  was  any  agreement, 
prior  to  Patrick  Reedy 's  death,  in  regard  to  the  sale 
of  the  Monache  lands  to  Mr.  Benson  ? 

A.  I  don't  know  whether  he  tied  it  up  or  not,  but  I 
know  [164 — 60]  they  had  talked  over  the  sale  of 
it.  Mr.  Reddy  said  he  wouldn't  sell  it  for  anything 
but  cash. 
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Q.  How  do  you  know  about  the  agreement,  or  any 
talk  between  Mr.  Eeddy  in  his  lifetime  and  Mr.  Ben- 
son?       A.  I  know  what  Mr.  Reddv  said. 

Q.  Mrs.  Conklin,  were  you,  in  August  and  Septem- 
ber, 1900,  familiar  with  the  mode  of  exchanging  what 
is  known  as  base  lands,  lands  situated  in  the  forest 
reserve,  for  lieu  lands  ? 

A.  No,  I  didn't  know  anything  about  it. 

Q.  Now,  at  the  time  of  the  meeting  in  Mr.  Camp- 
bell's office,  did  you  agree  upon  a  method  for  the  sale 
of  the  Monache  lands  to  Mr.  Benson  ? 

A.  We  agreed  to  sell  it  to  him ;  he  was  to  pay  for  it 
in  ninety  days. 

Q.  Now,  did  you  ever  afterwards  have  any  agree- 
ment with  either  Mr.  Campbell  or  Mr.  Benson 
whereby  you  changed  the  terms  of  the  sale,  or  the 
method  by  which  the  sale  should  be  effected? 

A.  Mr.  Benson  asked  for  further  time. 

Q.  Just  answer  the  question.  Did  you  ever  after- 
wards have  any  agreement  with  either  Mr.  Campbell 
or  Mr.  Benson  whereby  the  terms,  the  manner  and 
method  of  making  the  sale  were  changed? 

A.  No. 

Q.  Mrs.  Conklin,  have  you  ever  had  much  experi- 
ence, any  experience,  in  business  matters,  pertaining 
to  business?        A.  I  have  not. 

Q.  What  is  your  age  now,  Mrs.  Conklin  ? 

A.  I  am  over  sixty. 

Q.  It  is  a  leading  question,  but — 

A.  I  am  over  twenty-one. 

Mr.  DAVIDSON.— We  desire  now    to    re-offer 
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Complainant's  Exhibit  ^^A,"  as  an  original  instru- 
ment recorded  in  the  office  of  [165 — 61]  the  re- 
corder of  Inyo  County,  California,  and  also  recorded 
in  the  office  of  the  Count}^  Recorder  of  Tulare 
County,  California,  as  shown  by  the  original  endorse- 
ments on  the  instrument. 

Mr.  FRASER. — We  object  to  it  as  incompetent, 
irrelevant,  and  immaterial;  it  doesn't  tend  to  prove 
any  title,  and  for  the  further  reason  that  it  isn't  au- 
thenticated as  required  by  law  to  admit  it  as  the 
judgment  of  another  court  in  evidence  in  this  court. 

Mr.  DAVIDSON.— In  addition  to  the  offer  made 
this  morning  as  an  original  instrument  recorded  in 
the  office  of  the  two  counties. 

(Witness  excused.) 

It  is  stipulated  and  agreed  by  and  between  counsel 
for  the  plaintiffs  and  the  respective  defendants  that 
prior  to  the  month  of  June,  1900,  the  complainant 
Mollie  Conklin  and  one  Patrick  Reddy  were  the  own- 
ers of  the  base  lands  situated  in  the  State  of  Cali- 
fornia, and  within  the  boundaries  of  the  Sierra 
Forest  Reserve,  as  described  in  paragraph  nine  of  the 
complainant  Alollie  Conklin 's  amended  bill  of  com- 
plaint herein,  and  that  the  complainant  Mollie  Conk- 
lin was  the  owner  of  an  undivided  one-half  interest 
in  said  lands,  and  that  at  the  time  of  the  meeting  in 
the  office  of  J.  C.  Campbell,  in  August,  1900,  Patrick 
Reddy  was  deceased,  and  that  Edward  A.  Reddy  and 
Emily  M.  Reddy  were,  on  said  date,  the  administra- 
tor and  administratrix  of  the  estate  of  Patrick 
Reddy,  deceased,  and  at  said  times  the  said  base  lands 
were  owned  by  the  said  complainant  Mollie  Coiiklin 
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and  by  the  estate  of  Patrick  Reddy,  deceased,  and 
that  Mollie  Conklin  was  the  owner  at  said  time  of  an 
undivided  one-half  interest  in  said  base  lands,  and 
that  the  estate  of  Patrick  Reddy,  deceased,  was  the 
owner  of  an  undivided  one-half  interest  in  said  base 
lands.     [166—62] 

[Testimony  of  Mrs.  Margaret  Conklin  Olcese,  for 

Complainants.] 
Mrs.   MARGARET    CONKLIN   OLCESE,   pro- 
duced as  a  witness  on  behalf  of  complainants,  having 
been  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  DAVIDSON.) 

Q.  Where  do  you  reside,  Mrs.  Olcese? 

A.  Since  1902  I  have  been  mostlv  in  New  York, 
with  the  exception  of  twice  I  have  been  to  California 
three  or  four  months  at  a  time. 

Q.  What  relation,  if  any,  are  you  to  the  complain- 
ant, Mollie  Conklin?        A.  Daughter. 

Q.  What  relation  were  you  to  one  Patrick  Reddy, 
late  deceased?        A.  His  niece  by  marriage. 

Q.  And  you  were  acquainted  with  Patrick  Reddy 
in  his  lifetime?        A.  Very  well. 

Q.  And  with  Mrs.  Emily  M.  Reddy? 

A.  Very  well. 

Q.  And  with  one  Edward  A.  Reddy  ?        A.  Yes. 

Q.  Where  were  you  living  in  the  months  of  August 
and  September,  1900? 

A.  At  the  Hotel  Savoy,  San  Francisco,  California. 

Q.  With  whom  were  you  living  at  that  time  ? 
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A.  With  my  mother. 

Q.  Mollie  Conklin?        A.  Yes. 

Q.  In  1900  were  you  acquainted  with  tlie  firm 
known  as  Campbell,  Metson  &  Campbell,  attorneys  at 
law,  of  San  Francisco,  California?     [167 — 63] 

A.  I  was. 

Q.  Were  you,  in  the  months  of  August  and  Septem- 
ber, 1900 — do  you — were  you  present  when  your 
mother  signed  any  instruments  sent  her  from  the 
office  of  Campbell,  Metson  &  Campbell? 

A.  I  was. 

Mr.  FRASER. — Objected  to  as  incompetent,  irrel- 
evant, and  immaterial,  not  tending  to  connect  the  in- 
struments with  any  matters  in  litigation  in  this  suit. 

Mr.  UAVIDSOX.— Q.  You  may  state  who,  if  you 
know,  brought  the  papers  to  your  mother  from  the 
office  of  Campbell,  ]\Ietson  &  Campbell,  about  the  time 
asked  about. 

A.  I  didn't  open  the  door;  mother  opened  the  door, 
and  she  told  me  that  they  were  papers  from  the  office 
of  Mr.  Campbell. 

Q.  You  didn't  see  who  brought  them?        A.  Xo. 

Q.  Did  you  see  your  mother  sign  those  papers  ? 

A.  I  did. 

Q.  Was  anyone  else  present  at  the  time  she  signed 
them,  other  than  yourself  and  your  mother? 

A.  Ko,  not  at  the  time  she  signed  them,  but  people 
were  passing  in,  coming  in,  as  they  always  do  in  a 
hotel. 

Q.  Do  you  know  who  came  for  the  papers  that  your 
mother  had  signed? 
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A.  Yes,  I  opened  the  door,  and  it  was  one  of  the 
office  boys  from  Campbell,  Metson  &  Campbell's. 

Q.  Had  you  seen  the  boy  who  came  for  the  papers 
in  the  office  of  Campbell,  Metson  &  Campbell  ? 

A.  Yes,  I  opened  the  door,  and  he  said  he  had  been 
sent  from  the  office  of  Mr.  Campbell  for  the  papers 
from  mama,  and  I  turned  to  mother,  and  so  she  did 
them  up  and  gave  them  to  the  boy  and  the  boy  took 
them.     [168—64] 

Q.  Were  you  present  with  your  mother  during  all 
the  time  these  papers  were  in  your  apartments  on 
that  dav?        A.  Yes,  I  was  there  all  afternoon. 

Q.  Was  any  notary  public  present  at  your  mother's 
apartments  during  that  time,  while  the  papers  were 
there?        A.  No. 

Q.  Did  your  mother  acknowledge  these  papers  be- 
fore anyone  ?        A.  Not  in  my  presence. 

Q.  You  were  present  all  the  time  the  papers  were 
there,  were  you,  Mrs.  Olcese  ? 

A.  Yes,  because  the  boy  didn't  come  for  them  until 
somewhere  between  four  and  six  o'clock. 

Q.  And  during  none  of  that  period  was  any  notary 
public  or  other  person  present  to  take  acknowledg- 
ments?       A.  No. 

Q.  Did  you  afterwards,  Mrs.  Olcese,  at  the  request 
of  your  mother,  or  otherwise,  call  at  the  office  of 
Campbell,  Metson  &  Campbell  in  regard  to  any 
papers  or  business  matters  relating  to  the  sale  of  the 
Monache  lands? 

A.  Yes,  I  called  a  number  of  times. 

Q.  With  whom  did  you  talk  during  those  con- 
versations ? 


188  R,  M,  Cohban  et  al, 

(Testimony  of  Mrs.  Margaret  Gonklin  Olcese.) 

A.  Why,  T  think  the  first  time,  as  near  as  I  can 
plaee  them  in  their  natural  sequence,  I  took  a  tele- 
gram down  to  Mr.  Campbell;  we  got  the  telegram 
from  Bakersfield. 

Q.  Who  was  that  from? 

A.  From  my  brother,  N.  E.  Conklin.  I  believe  I 
phoned  to  Mrs.  Reddy  and  she  met  me  and  we  w^ent 
to  the  office  together,  and  we  saw  Mr.  Campbell. 

Q.  About  what  time  was  that  ? 

A.  As  nearly  as  I  can  fix  it,  in  the  month  of  Novem- 
ber, 1900.     [169—65] 

Q.  Did  you  have  a  conversation  with  Mr.  J.  C. 
Campbell  at  that  time  ? 

A.  I  did.  I  told  him  of  the  offer  and  showed  him 
the  telegram,  and  asked  him  if  he  wouldn't  see  Mr. 
Benson  and  see  what  could  be  done  about  it,  and  he 
ended  up  by  saying  perhaps  I  had  better  take  it  to 
him,  and  Mrs.  Reddy  said,  ^'Hadn't  I  better  go  with 
her?"  And  he  said,  ^'No.  I  will  send  one  of  the 
office  boys  with  her,- '  and  he  called  him  and  he  and  I 
went  down  to  Mr.  Benson's  office. 

Q.  During  the  conversation  with  Mr.  Campbell  at 
that  time  was  anything  said  in  regard  to  the  deeds 
for  the  Monache  lands  that  your  mother  had  made? 

A.  No,  not  at  that  time. 

Q.  Did  you  at  that  time,  or,  after  seeing  Mr.  Camp- 
bell did  you  go  to  the  office  of  Mr.  John  A.  Benson  ? 

A.  I  did;  I  went  then,  immediately. 

Q.  Did  you  see  Mr.  Benson  personally  at  that 
time? 

A.  Yes;  Mr.  Benson  was  not  in  when  we  got  there. 
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There  was  some  woman  in  the  office,  and  she  said  Mr. 
Benson  was  out,  and  asked  us  to  wait,  which  we  did, 
and  Mr.  Benson  came  in  and  I  told  him  we  had  got 
this  telegram,  and  wanted  to  know  what  he  was  going 
to  do  about  it,  and  I  said  mother  didn't  want  to  wait 
six  or  eight  or  three  months  for  the  money,  and  he 
said  ^^I  prefer  not  to  talk  to  you  about  this;  all  my 
business  has  been  done  with  Mr.  Campbell,  but  as  far 
as  you  are  concerned,  I  prefer  not  to  talk  to  you." 

Q.  That  was  all  that  was  said  between  you  and  Mr. 
Benson  at  that  time? 

A.  Yes,  he  wouldn't  talk  to  me. 

Q.  Did  you  ever  see  Mr.  Campbell  in  regard  to  the 
Monache  lands? 

A.  I  went  down  to  see  him  afterward,  yes,  and,  of 
course,  [170 — 66]  he  had  his  private  office  on  the 
inside,  and  I  went  into  Milton  Bernard's  office — the 
room  he  occupied,  at  least — 

Q.  Who  was  he? 

A.  He  was  one  of  the  office  boys,  supposed  to  be  a 
clerk  there — I  thought  he  was  one  of  the  firm — but 
Mr.  Campbell  was  always  out,  and  I  never  could  see 
him. 

Q.  Did  you  make  any  inquiry  for  Mr.  Campbell  ? 

A.  I  did.  I  told  him  that  I  had  come  down  to  see 
Mr.  Campbell  in  regard  to  the  deeds  being  in  escrow. 

Q.  From  whom  did  you  make  such  inquiry? 

A.  Milton  Bernard  and  Mr.  Jacobs. 

Q.  Who  was  Mr.  Jacobs? 

A.  He  was  one  of  the  office  lawyers  or  clerks. 

Q.  What,  if  anything,  did  they  inform  you  with  re- 
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gard  to  the  deeds  to  the  Monache  lands? 

A.  Every  time  I  would  go  and  ask  them  about  it 
they  would  tell  me  they  were  in  escrow,  and  Milton 
would  disappear  and  come  back  and  say  that  Mr. 
Campbell  was  out,  but  that  they  were  in  the  bank  with 
which  they  did  business,  probably,  and  that  was  the 
Anglo-California  Bank.  That  was  all  we  could  get 
out  of  them. 

Q.  Do  you  remember  how  many  trips  you  made  to 
see  Mr.  Campbell  after  the  first  one  you  have  testified 
to? 

A.  I  went  back  to  get  the  telegram,  and  it  had  dis- 
appeared, and  then  I  went  back  between  three  and 
five  times,  I  guess,  about  the  escrow  business. 

Q.  How  did  you  come  to  see  about  these  escrow 
papers?        A.  We  weren't  getting  any  money. 

Q.  You  mav  state  whether  vour  mother  wanted  vou 
to  ascertain  in  regard  to  the  matter. 

A.  Yes,  mother  and  my  brother  wanted  to  know. 

Q.  Were  you  ever  able  to  receive  any  information 
from  Mr.  [171 — 67]  Campbell,  or  from  the  firm  of 
Campbell,  Metson  &  Campbell,  as  to  the  bank  in  which 
the  deeds  were  placed  in  escrow? 

A.  No,  no  one  but  Milton  Bernard.  He  said  he 
presumed  they  were  in  the  Anglo-California  Bank. 

Q.  You  may  state  whether  or  not  you  were  inf onned 
that  the  deeds  to  the  Monache  lands  had  been  de- 
livered to  John  A.  Benson,  conveying  the  Monache 
lands  to  the  United  States,  and  filed  for  record. 

A.  No,  they  told  me  always  they  were  in  escrow. 

Q.  During  any  time  while  you  were  making  in- 
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quiries  in  the  office  of  Campbell,  Metson  &  Campbell, 
did  they  inform  you  that  any  powers  of  attorney  had 
been  executed  for  the  selection  of  lieu  lands. 

A.  Xo. 

Q.  Was  anything  said  about  the  selection  of  lieu 
lands  at  any  of  these  times?        A.  No. 

Q.  In  your  conversation  with  Mr.  Benson  did  he 
say  anything  in  regard  to  the  base  lands  having  been 
relinquished  to  the  United  States? 

A.  No,  he  wouldn't  talk  to  me. 

Q.  Did  he  say  at  that  time  that  he  had  secured 
powers  of  attorney  and  made  selections  for  your 
mother  of  lieu  lands?        A.  Xo. 

Q.  AVere  you  present  when  any  pa}Tiients  were 
made  by  Mr.  Campbell  or  the  firm  of  Campbell,  Met- 
son &  Campbell,  on  account  of  the  sale  of  the  Monache 
lands? 

A.  Yes,  I  was  with  my  mother  when  $1,500.00  was 
paid  to  her. 

Q.  Who  made  the  payment  to  her  at  that  time? 

A.  We  went  in  and  there  was  a  check  from  some 
place  came  out,  and  we  had  to  wait  while  Milton 
Bernard — I  don't  know  whether  he  went  personally 
or  sent  one  of  the  boys  to  the  bank,  [172 — 68]  and 
the  money  was  given  to  us  in  gold  coin. 

Q.  Were  you  present  at  the  time  of  the  payment  of 
$1,250?        A.  Xo. 

Q.  Xow,  Mrs.  Olcese,  had  you  been  living  with  your 
mother  continuously  previous  to  1900  ? 

A.  I  had  lived  with  mother  since  my  father's  death 
in  1897. 
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Q.  You  may  state,  if  you  know,  whether  or  not, 
from  the  time  of  your  father's  death  up  to  say  Sep- 
tember, 1900,  whether  or  not  Mr.  J.  C.  Campbell,  or 
the  firm  of  Eeddy,  Campbell  &  Metson  were  your 
mother's  attorneys.        A.  They  were. 

Q.  Do  you  know  if,  during  that  time,  the  firm  of 
Reddy,  Campbell  &  Metson,  or  J.  C.  Campbell,  acted 
as  your  mother's  attorneys  in  different  matters  that 
she  had?        A.  They  acted  in  my  father's  estate. 

Q.  Do  you  know  whether  or  not  the  firm  of  Reddy, 
Campbell  &  Metson  w^ere  attorneys  for  your  father  in 
his  lifetime?        A.  Yes. 

Q.  For  how  long,  if  you  know? 

A.  I  don't  know  the  number  of  years. 

Q.  Preyious  to  1900  do  you  know  whether  or  not 
your  mother  had  consulted  any  other  lawyer  than  the 
firm  of  Reddy,  Campbell  &  Metson,  as  to  any  legal 
matters  that  she  might  haye  ?        A.  No. 

Q.  Do  you  know  where  your  mother  was  between 
the  first  part  of  the  month  of  December,  1900,  and 
the  latter  part  of  the  month  of  August,  1901? 

A.  Some  time  the  first  of  December — between  the 
first  and  third  of  December — mother  left  San  Fran- 
cisco and  went  to  Bakersfield. 

Q.  What  year?        A.  1900.     [173—69] 

Q.  Bakersfield,  California?        A.  Yes. 

Q.  Do  you  know  how  long  she  stayed  in  Bakers- 
field? 

A.  She  stayed  until  the  latter  part  of  the  follow- 
ing August  or  September. 

Q.  That  is  August,  1901?        A.  1901. 
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Q.  Were  you  in  San  Francisco  during  the  period 
that  your  mother  was  in  Bakerstield,  or  out  of  San 
Francisco  ? 

A.  I  was  there  until  Christmas  w^eek  and  then  I 
went  to  Bakersfield  just  for  the  holidays. 

Q.  During  the  time  you  were  in  San  Francisco 
prior  to  the  holidays  where  were  you  living? 

A.  I  occupied  the  rooms  in  the  Hotel  Savoy. 

Q.  Was  your  mother  at  home  any  time  during  that 
period?        A.  She  was  not  in  San  Francisco. 

Q.  When  you  went  to  Bakersfield  during  the  holi- 
days you  may  state  whether  or  not  you  found  your 
mother  in  Bakersfield.         A.  Yes,  she  was  there. 

Q.  About  what  time  after  the  holidays  did  you  re- 
turn to  San  Francisco  ? 

A.  I  think  I  came  back  directly  after  New  Years. 

Q.  How  long  did  you  stay  in  San  Francisco  that 
time? 

A.  I  stayed  there  then  until  summer — I  think  it 
must  have  been  in  June — ^because  we  always  went 
away  during  the  summer  months,  and  I  went  back 
down  and  my  mother  and  sister  joined  us  and  we  went 
down  to  Santa  Monica. 

Q.  During  that  period  since  your  return  from 
Bakersfield,  after  New  Years,  1901,  up  to  the  time 
you  went  to  Bakersfield  about  June  or  eluly,  1901,  had 
3^our  mother  been  in  the  City  of  San  Francisco  or 
Countv  of  San  Francisco  ? 

A.  No,  I  lived  there  alone.     [174—70] 

Q.  Were  you  present  with  your  mother  continu- 
ously from  the  time  you  went  to  Bakersfield  in  June 
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or  July,  1901,  up  till  August  or  September,  1901? 

A.  Yes,  we  were  together  all  that  time. 

Q.  During  that  time  did  your  mother  return  to 
San  Francisco  or  to  the  County  of  San  Francisco? 

A.  No,  we  were  in  the  southern  part  of  the  state. 
Cross-examination. 
(By  Mr.  FRASER.) 

Q.  This  visit  you  made  to  the  office  of  Mr.  Camp- 
bell 1  believe  vou  stated  was  after  vou  received  a 
telegram  from  your  brother  from  Bakersfield  ? 

A.  Yes. 

Q.  What  was  that  telegram  in  regard  to? 

A.  In  regard  to  the  Monache  lands. 

Q.  Do  you  remember  what  it  stated? 

A.  I  couldn't  give  it  in  the  exact  words,  but  I  know 
it  stated  that  there  was  a  man  down  in  Bakersfield 
w^ho  would  take  the  lands,  and  had  the  money  in  the 
bank,  and  would  pay  $5.00  an  acre  for  them. 

Q.  And  it  had  nothing  to  do  with  the  question  of 
deeds,  or  anything  of  that  kind?        A.  No. 

Q.  But  was  just  about  another  buyer?        A.  Yes. 

Q.  That  was  the  reason  you  made  the  trip  to  Mr. 
Campbeirs  office?        A.  Yes. 

Q.  Did  you  go  down  there  to  find  out  if  you  could 
get  the  land  back  from  Mr.  Benson? 

A.  No;  I  just  took  it  down  to  let  Mr.  Campbell  see 
that  w^e  needed  the  money.     [175 — 71] 

Q.  Did  he  advise  you  to  sell  it  to  the  man  in 
Bakersfield?  Was  your  object  in  seeing  Campbell 
to  get  him  to  permit  you  to  sell  it  to  this  man  in 
Bakersfield?        A.  We  w^anted  some  money. 
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Q.  At  that  time  you  hadn't  any  knowledge  that  the 
deeds  were  turned  over  to  the  Government  in  con- 
sideration of  other  lieu  lands  ?        A.  Xo. 

Q.  And  it  had  nothing  to  do  with  that  transaction 
then? 

A.  Xo.  only  on  one  of  these  visits  to  the  office  I  did 
ask  Mr.  Milton  Bernard — I  asked  him  if  Benson  was 
going  to  do  any  crooked  work,  and  he  said  '^no,  he 
wouldn't  dare  do  it.  We  kept  him  out  of  jail  a  few 
years  ago,  and  he  wouldn't  dare  do  it.'' 

Q.  I  believe  you  stated  that  this  was  the  only  inter- 
view that  you  had  with  Mr.  Campbell  personally? 

A.  Yes,  Mr.  Campbell  was  always  out  when  I  went 
to  see  him. 

Q.  And  Mr.  Benson  refused  to  discuss  the  matter 
with  you  at  all  ? 

A.  Yes.  He  said  "My  business  has  been  done  with 
Mr.  Campbell  entirely":  he  said  he  had  done  all  his 
business  with  Mr.  Campbell. 

Q.  You  understood  him  to  mean  that  Mr.  Campbell 
was  his  attorney? 

A.  I  don't  know;  I  presume  Mr.  Campbell  must 
have  been  oui*  attorney  in  that  case. 

Q.  But  after  he  told  you  that,  what  was  your  un- 
derstanding then? 

A.  That  he  wanted  tu  see  Mr.  Campbell  and  see 
what  Mr.  Campbell  would  say  about  it,  as  long  as  he 
was  acting  for  us. 

Q.  Did  you  go  back  to  Mr.  Campbell  after  you  saw 
Mr.  Benson? 

A.  I  went  back  and  told  them  that  Mr.  Benson  was 
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coming  up  to  see  Mr.  Campbell,  and  left  the  tele- 
gram there  to  be  given    [176 — 72]    to  Mr.  Campbell, 
and  then  when  I  went  back  the  telegram  had  been 
placed  on  his  desk  and  it  had  disappeared. 

Q.  Was  Mr.  Campbell  well  known  to  your  family  ? 

A.  Yes,  he  has  been  a  gviest  in  our  house,  and  we 
have  been  a  guest  in  his  house. 

Q.  You  knew  him  for  a  great  many  years  ? 

A.  Yes. 

Q.  Mr.  Reddy  was  some  relation  to  you,  was  he? 

A.  Yes,  an  uncle  by  marriage — more  like  an  own 
uncle,  though. 

Q.  Your  father  had  his  legal  business  transacted 
by  Mr.  Reddy,  did  he  not? 

A.  No ;  Mr.  Campbell  acted  also  for  my  father. 

Q.  When  he  was  alive?        A.  Yes. 

Q.  After  the  death  of  your  father,  what  business 
did  Mr.  Campbell  transact  for  you  outside  of  the  set- 
tlement of  the  estate  ? 

A.  That  was  the  only  business  we  had. 

Q.  After  the  death  of  your  father? 

A.  The  firmi  settled  up  the  estate. 

Q.  That  was  the  only  legal  business  they  trans- 
acted for  you? 

A.  No;  Mr.  Campbell  was  afterwards  acting  as 
my  mother's  attorney  to  carry  out  the  agreement  of 
this  sale  with  Benson. 

Q.  How  do  you  know  that? 

A.  Because  I  saw  Mr.  Metson  personally  myself 
about  a  matter  of  business  that  was  my  own  private 
business,  and  asked  him  what  Mr.  Campbell  was  go- 
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ing  to  do,  and'  he  said  that  Mr.  Campbell  had  charge 
of  the  matter  and  he  didn't  know  anything  about  it. 
[177—73] 

Q.  Your  knowledge  of  Mr.  Campbell's  relation 
came  from  this  conA^ersation  you  had  with  Mr.  Met- 
son? 

A.  No;  from  my  own  interview  with  Mr.  Camp- 
bell. 

Q.  What  did  he  state  to  you  at  that  time  ? 

A.  He  simply  told  me  to  take  the  telegram  down ; 
I  don't  remember  the  full  conversation  I  had  with 
him. 

Q.  He  told  you  to  take  the  telegram  to  Mr.  Ben- 
son? 

A.  Yes,  and  see  what  Mr.  Benson  would  say  to  it. 

Q.  From'  that  you  would  also  conclude  that  he 
was  acting  as  your  mother's  attorney? 

A.  My  mother  said  he  was. 

Q.  From  all  these  things  that  you  have  just  stated 
you  arrived  at  the  conclusion  that  Mr.  Campbell  was 
your  mother's  attorney? 

A.  Was  acting  as  her  attorney  to  carry  out  this 
agreement  of  sale. 

Q.  That  was  your  understanding,  as  you  have 
stated  it  here  ? 

A.  When  I  went  to  see  about  the  sale,  it  was  al- 
ways for  Mr.  Campbell  that  I  asked. 

Q.  Did  you  say  you  only  saw  him  one  time? 

A.  Yes,  because  he  used  to  send  word  that  he 
wasn't  in. 
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Redirect  Examination. 
(By  Mr.  DAVIDSON.) 

Q.  On  these  visits  that  you  made  to  the  office  of 
Campbell,  Metson  &  Campbell,  you  always  inquired 
for  Mr.  J.  C.  Campbell?        A.  Alwa3^s. 

(Witness  excused.)      [178—74] 

[Testimony  of  N.  E.  Conklin,  for  Complainants.] 
N.  E.  CONKLIN,  a  witness  on  behalf  of  the  com- 
plainants, being  first  duly  sw^orn,  testified  as  f ollow^s : 

Direct  Examination. 
(By  Mr.  DAVIDSON.) 

Q.  You  may  state  your  name. 

A.  N.  E.  Conklin. 

Q.  Where  do  you  reside,  Mr.  Conklin? 

A.  Berkeley,  Alameda  County,  California. 

Q.  What  relation  do  you  bear  to  the  complainant 
Mollie  Conklin?        A.  I  am  her  son. 

Q.  You  are  also  the  son  of  A.  R.  Conklin,  de- 
ceased?       A.  Yes,  sir. 

Q.  Were  you  acquainted  w^ith  one  Patrick  Reddy, 
attorney  at  law^  of  San  Francisco,  in  his  lifetime  ? 

A.  Yes. 

Q.  What  relation  did  you  bear  to  Mr.  Reddy? 

A.  I  am  his  nephew^  by  marriage ;  he  is  my  uncle. 

Q.  Do  you  know  w^hat  relation  existed  between 
Patrick  Reddy  in  his  lifetime  and  Joseph  C.  Camp- 
bell?       A.  They  w^ere  partners. 

Q.  Do  you  know"  what  the  name  of  the  firm  was? 

A.  Reddy,  Campbell  &  Metson. 

Q.  Mr.  Metson,  what  were  his  initials? 
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A.  W.  H. 

Q.  Do  you  know  when  Patrick  Reddy  died? 

A.  He  died  on  the  26th  of  April,  1900. 

Q.  Do  you  know  what  relation  had  existed  be- 
tween your  mother  and  the  firm'  of  Reddy,  Campbell 
&  Metson  during  your  father's  lifetime,  and  up  to 
the  death  of  'Mr.  Reddy — after  your  father's — 
[179—75] 

Mr.  ERASER. — We  object  to  that  as  incomp- 
etent, irrelevant  and  immaterial,  and  calling  for  a 
conclusion  of  the  witness. 

WITNESS.— I  do. 

Mr.  DAVIDSON.— Q.  You  may  state  what  it 
was,  if  you  know.        A.  Between  what  dates? 

Q.  From  the  death  of  your  father  up  to  the  death 
of  Mr.  Reddy. 

A.  The  firm  were  the  attorneys  for  my  mother. 

Q.  Do  you  know  what  business  they  transacted  for 
your  mother  as  her  attorneys  during  that  period  ? 

A.  They  were  attorneys  for  her  personally,  and 
as  executrix. 

Q.  During  that  time  was  the  firm  of  Reddy, 
Campbell  &  Metson  your  mother's  attorneys  in  all 
legal  matters  that  she  had?        A.  Yes. 

Q.  You  may  state,  if  you  know,  who  was  your 
mother's  attorney  after  the  death  of  Mr.  Reddy,  and 
up  to  the  time  of  the  settlement  of  your  father's 
estate.        A.  Campbell  &  Metson. 

Q.  And  which  Campbell  was  it  that  was  attorney 
for  your  mother? 

A.  J.  C.  Campbell,  the  defendant  in  this  action. 
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iMr.  FRASEE. — I  move  to  strike  out  the  answer 
of  the  witness,  as  a  conclusion,  and  no  statement  of 
fact. 

Mr.  DAVIDSON.— Q.  Mr.  Conklin,  were  you 
present  at  a  meeting  at  which  your  mother,  Mollie 
Conklin,  Mrs.  Emily  M.  Reddy,  the  widow  of  Pat- 
rick Reddy,  deceased,  Mrs.  Coleman,  the  daughter 
of  Emily  M.  Reddy,  Mr.  John  A.  Benson  and  Mr. 
Joseph  C.  Campibell  were  present,  about  the  month 
of  August  or  September,  1900 "? 

A.  Yes,  I  was  present.     [180—76] 

Q.  AVho  asked  you  to  be  present  at  that  meeting? 

A.  Mr.  Campbell. 

Q.  That  was  Joseph  C.  Campbell,  the  defendant? 

A.  It  was. 

Q.  Were  you  at  that  time  actively  engaged  in  the 
practice  of  law,  Mr.  Conklin?        A.  No. 

Q.  Were  you  at  that  time  attorney  for  Mollie 
Conklin  in  any  matters  or  for  any  purpose? 

A.  No. 

Q.  You  may  state,  Mr.  Conklin,  what  was  said  at 
the  meeting  in  the  office  of  Mr.  Campbell,  to  which 
you  have  just  referred. 

A.  I  can't  remember  the  exact  conversation,  but 
the  substance  of  the  conversation  was  in  regard  to 
negotiating  a  sale  for  the  Monache  lands,  and  the 
result  was  that  we  agreed  to  sell  the  Monache  lands, 
that  the  deeds  were  to  be  placed  in  escrow,  the  price 
was  $3.00  an  acre,  and  they  were  to — 

Mr.  ERASER. — Was  this  agreement  reduced  to 
writing  ? 
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WTTXEiSS. — It  \Yas  never  reduced  to  writing. 
The  deeds  were  to  be  placed  in  escrow,  and  he  stated 
that  he  would  close  the  matter  up  in  ninety  days. 

Mr.  DAYID'SOX.— Q.  Who  stated? 

A.  'Mr.  Benson. 

Q.  You  may  state,  if  you  remember,  who  was  to 
prepare  the  deeds  for  the  Monache  lands. 

A.  Benson  said  that  he  would  prepare  the  deeds 
and  satisfy  himself  as  to  the  title. 

Q.  AYas  anythino-  said  as  to  what  should  be  done 
with  the  deeds  after  they  were  prepared  by  Mr. 
John  A.  Benson? 

A.  Mr.  Campbell  was  to  supervise  and  see  that 
the  deeds  were  as  we  had  agreed  upon  and  to  attend 
to  putting  them  into  escrow.     [181 — 77] 

Q.  Do  you  know,  of  3"our  own  knowledge,  Mr. 
Conklin,  what  relation — whether  or  not  the  relation 
of  attorney  and  client  exis-ted  at  that  time  between 
Mrs.  Emily  M.  Reddy  and  Mr.  Joseph  C.  Campbell? 

A.  Yes,  I  know^  it  did. 

Q.  In  what  way,  Mr.  Conklin? 

A.  Mr.  Campbell  was  attorney  for  Mrs.  Reddy 
personally  and  as  executrix. 

Q.  Executrix  of  what  ? 

A.  Of  the  will  of  Patrick  Reddy,  deceased. 

Q.  AYas  anything  said  at  that  time  as  to  whom 
the  deeds  should  be  made,  conveying  the  Monache 
lands? 

A.  It  was  understood  that  Mr.  Benson  was  pur- 
chasing the  lands. 

Q.  Was  anything  said  at  that  time  about  convey- 


202  JR.  M.  Cohban  et  al 

(Testimony  of  X.  E.  Conklin.) 

ins:  the  lands  to  the  United  States  of  America  as 

base  lands  for  the  selection  of  lieu  lands? 

A.  Not  a  word. 

Q.  Was  anything  said  at  that  time  as  to  your 
mother  or  any  of  the  other  owners  of  the  base  lands 
signing  applications  for  the  selection  of  lieu  lands? 

A.  Nothing  was  said;  selections  were  not  men- 
tioned. 

Q.  AVas  anything  said  in  regard  to  the  execution 
by  your  mother  of  powers  of  attorney  to  deal  in  lieu 
lands  that  might  be  selected? 

A.  Powers  of  attorney  were  not  mentioned  at  the 
meeting. 

Q.  "What  was  the  agreement  as  to  what  should  be 
done  with  the  deeds  after  their  execution  ? 

A.  They  were  to  be  placed  in  escrow. 

Q.  By  whom,  if  you  remember? 

A.  Mr.  Campbell  was  to  attend  to  the  matter. 

Q.  Who  at  that  meeting  advised  your  mother, 
Mollie  Conldin,  [182—78]  in  regard  to  the 
method  and  mode  of  conveying  and  disposing  of  the 
Monache  lands?        A.  Mr.  Campbell. 

Q.  Joseph  C.  Campbell? 

A.  Joseph  C.  Campbell. 

Q.  Were  you  at  that  time  advising  your  mother 
as  to  the  legal  matters  involved  in  the  transfer  of 
the  land?        A.  I  was  not. 

Q.  Were  you  consulted  in  regard  to  the  legal 
phase  of  the  conveyance  of  the  land? 

A.  Prior  to  our  going  there  we  didn't  talk  the 
matter  over,  as  I  remember  it. 
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Q.  Were  you  consulted  at  the  time  as  to  the  best 
manner  and  method  that  should  be  employed  in  con- 
veying the  lands  to  Mr.  Benson  ? 

A.  We  discussed  it,  but  relied  on  Mr.  Campbeirs 
confirmation  of  what  we  had  discussed. 

Q.  Did  Mr.  Campbell  approve  the  method  agreed 
upon  for  the  conveyance  of  the  base  lands,  the  Mon- 
ache  lands?        A.  Yes,  he  did. 

Q.  You  may  state  whether  or  not  it  was  agreed  at 
that  time  that  Mr.  Campbell  should  examine  and 
approve  the  deeds  for  the  Monache  lands  before  they 
should  be  signed  by  your  mother,  Mollie  Conklin. 

A.  It  was,  and  Mr.  Campibell  stated  at  that  time 
that  as  the  base  lands  were  involved  in  probate  it 
would  be  necessary  for  him  to  secure  an  order  of 
sale  before  we  could  enter  into  the  transaction,  in 
order  to  carry  it  through. 

Q.  What  probate  proceedings  did  he  refer  to  at 
that  time? 

A.  The  matter  of  the  Reddy  estate. 

Q.  Who  was  to  attend  to  having  the  deeds  exe- 
cuted by  your  mother  and  Mrs.  Emily  M.  Reddy  and 
Edward  A.  Reddy?     [183—79] 

A.  Mr.  J.  C.  Campbell  was  to  supervise  it. 

Q.  Was  anything  said  at  that  time  in  regard  to 
delivering  the  deeds  to  John  A.  Benson  previous  to 
payment  being  made  for  the  Monache  lands? 

A.  Not  a  word. 

Q.  What  condition,  if  any,  was  imposed  upon  the 
delivery  of  the  deeds  to  John  A.  Benson? 

A.  The  moneys  should  first  be  paid  into  the  bank 
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before  he  coiild  take  the  deeds  out. 

Q.  Was  ami;hing  said  about  the  lands  being  sur- 
rendered and  lieu  lands  selected  previous  to  pay- 
ment?       A.  Xothing. 

Q.  What  was  the  consideration  agreed  upon,  and 
how  was  it  to  be  paid  for  the  Monache  lands? 

A.  The  consideration  agreed  upon  was  cash,  $3.80 
an  acre,  and  it  was  to  be  paid  into  the  bank  when 
they  took  the  deeds  out. 

Q.  How  many  acres  of  land,  if  you  know,  Mr. 
Conklin,  were  involved  in  the  Monache  tract,  known 
as  the  Monache  lands?        A.  About  9,600  acres. 

Q.  Mr.  Conklin,  on  the  day  of  the  conference  in 
Mr.  CampbeH's  office,  after  that  did  you  have  any 
further  conference  with  your  mother  or  Mr.  J.  C. 
Campbell  in  regard  to  the  sale  of  the  land? 

A.  I  did  not  with  Mr.  Campbell;  I  did  with  my 
mother. 

Q.  When? 

A.  When  we  were  leaving  the  office  that  after- 
noon, and  I  stated  that — 

Mr.  FEASER. — We  object  to  any  conversation 
had  between  the  witness  and  comiplainant  Mollie 
Conklin  after  they  left  the  office  of  J.  C.  Campbell, 
as  incompetent,  irrelevant  and  immateriaL 

Mr.  DAVIDSOX.—  [184—80]  Q.  Mr.  Conklin, 
what  did  you  do  after  that  meeting,  if  anything? 
Did  you  stay  continuously  in  the  City  of  San  Fran- 
cisco ? 

A.  After  the  meeting  was  over,  I  immediately  got 
ready  and  left  for  Bakersfield  tliat  evening. 
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Q.  Where  were  you  living  at  that  time? 

A.  Bakersfield,  Kern  County,  California. 

Q.  That  was  your  home? 

A.  That  was  my  home. 

Q.  How  long  did)  you  stay  in  Bakersfield  after  go- 
ing down  that  time? 

A.  About  a  year  and  a  half  before  I  visited  San 
Francisco  again. 

Q.  During  that  time  did  you  have  any  conversa- 
tion with  Mr.  Joseph  C.  Campbell  or  John  A.  Ben- 
son?       A.  Never  saw  either  one  of  them. 

Q.  Were  these  matters  of  the  sale  of  the  Monache 
lands  at  any  time  put  upon  your  advice  as  an  at- 
torney; were  you  employed  in  the  matter  of  inves- 
tigating the  sale  of  the  Monache  lands  ?        A.  Yes. 

Q.  About  what  time? 

A.  About  1901,  December. 

Q.  You  may  state  w^hat  the  first  information  you 
received  as  to  the  deeds  for  the  Monache  land  con- 
veying them  to  the  United  States  was  as  to  being 
placed  of  record. 

A.  There  was  a  letter  from  Mr.  Campbell,  and  a 
letter  from  Mr.  Benson  which  my  mother  gave  me. 

Q.  I  call  your  attention,  Mr.  Conklin,  to  Com- 
plainant's E'xhibit  ^^N,"  letter  dated  December  11, 
1901,  from  J.  C.  Campbell.  You  may  state  whether 
that  is  the  letter  you  received  fro-m  your  mother. 

A.  That  is  the  letter.     [185—81] 

Q.  She  turned  the  letter  over  to  you  at  that  time  ? 

A.  She  did. 

Q.  I  hand  you  Complainant's  Exhibit  ^^H-1,"  and 
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you  may  state  whether  or  not  that  is  a  letter  also 

delivered  to  you  by  your  mother  at  the  same  time. 

A.  Yes. 

Q.  Was  that  the  first  information  you  had  re- 
ceived with  regard  to  the  relinquishment  of  the 
Monache  lands  to  the  Government  and  the  selection 
of  lieu  lands? 

A.  Yes,  that  was  the  first  information  I  had  of  it. 

Q.  When  3^ou  received  that  letter,  what  instruc* 
tions,  if  any,  did  you  receive  from  your  mother  in 
regard  to  investigating  the  matter? 

A.  I  don't  remember  as  there  were  any  instruc- 
tions; I  simpl}^  took  it  up  and  investigated  it. 

Q.  After  the  receipt  of  those  letters,  did  you  act 
as  your  mother's  attorney  in  regard  to  those  lands? 

A.  Yes,  I  did. 

Q.  You  may  state  w^hat  you  did  after  the  receipt 
of  the  letters  marked  '^N"  and  '^N-1,"  in  regard  to 
ascertaining  what  had  been  done  in  regard  to  the 
sale  and  transfer  of  the  Monache  lands. 

A.  After  this  date  I  w^ent  to  Visalia,  Tulare 
County,  California,  the  county  seat  of  Tulare 
County,  where  the  public  records  are  kept,  and  I 
investigated  the  records,  and  discovered  that  a  large 
number  of  deeds  conve3ang  these  lands  to  the  Gov- 
ernment w^ere  on  record. 

Q.  After  discovering  these  deeds  conveying  the 
land  to  the  United  States  Government  on  record, 
did  you  conmiunicate  wath  Mr.  J.  C.  Campbell,  or 
the  defendant  John  A.  Benson?        A.  Yes. 

Q.  About  what  time?     [186—82] 
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A.  I  can't  tell  you.  The  letters  there  are  dated 
about  the  time  that  I  had  any  conununication  what- 
ever from  Mr.  Campbell. 

Mr.  DAVIDSON.— I  will  have  this  marked 
Complainant's  Exhibit  *'0,"  for  identification. 
(Marked). 

Q.  Mr.  Conklin,  I  hand  you  letter  on  the  letter 
head  of  Campbell,  Metson  &  Campbell,  attorneys  at 
law^,  dated  January  29,  1902,  addressed  N.  E.  Conk- 
lin, Bakersfield,  California,  and  signed  J.  C.  Camp- 
bell. You  may  examine  that  letter  and  state 
whether  or  not  you  ever  received  it,  and,  if  so,  how, 
and  if  you  know  in  w^hose  handwriting  J.  C.  Camp- 
bell is  signed  to  that  letter? 

A.  I  received  this  letter  about  the  date  which  it 
bears,  through  the  United  States  mail. 

Q.  Is  that  letter  in  answer  to  a  previous  letter 
written  by  you  to  Mr.  Joseph  C.  Campbell? 

A.  It  is. 

Q.  Have  you  a  copy  of  the  letter  which  you  wrote 
to  Mr.  J.  C.  Campbell?        A.  Xo,  I  have  not. 

Q.  Have  you  the  original  in  your  possession  ? 

A.  No,  I  have  not. 

Q.  You  may  state  the  contents  of  what  you  wrote 
to  Mr.  Campbell  previous  to  receiving  that  letter? 

Mr.  ERASER. — Objected  to  as  incompetent,  ir- 
relevant, and  inmiaterial,  not  the  best  evidence.  No 
demand  has  been  made,  so  far  as  I  know,  for  the  pro- 
duction of  the  original  letter. 

Mr.  DAVIDSON.— We  at  this  time  demand  of 
counsel  for  the  defendant  Joseph  C.  Campbell  that 
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he  produce  the  letter  written  by  Mr.  Conklin  to 
Joseph  C.  Campbell,  previous  to  January  29,  1902, 
to  which  this  letter  is  an  answer. 

Mr.  FRASEK.— Counsel  for  the  defendant  Camp- 
bell states  that  [187 — 83]  this  is  the  first  intima- 
tion that  he  has  received  that  such  demand  would 
be  made;  that  he  lives  in  the  City  of  Boise,  Idaho, 
that  the  defendant  lives  in  San  Francisco;  that  he 
has  no  correspondence  whatever  in  his  possession 
of  the  character  called  for,  and  the  demand  is  not 
made  in  accordance  with  the  rules  of  this  court,  and 
therefore  it  is  impossible  to  produce  the  same. 

Mr.  DAVIDSON. — You  mav  state  the  contents  of 
the  letter. 

Mr.  TIPTON.— Prove  that  Mr.  Campbell  was 
beyond  the  jurisdiction  of  this  court. 

Mr.  DAVIDSON. — Q.  Do  you  know  whether  or 
not  the  defendant  J.  C.  Campbell — do  you  know 
where  the  defendant  J.  C.  Campbell  lives  at  this 
time"?         A.  San  Francisco,  California. 

Q.  That  is  his  residence?        A.  Yes. 

Q.  And  has  been,  since  the  commencement  of  this 
action  ? 

A.  Part  of  the  time  he  lived  across  the  bay  in 
Berkeley,  and  in  Alameda,  I  think,  but  he  has  lived 
around  the  bay  all  this  time. 

Q.  Do  you  know  whether  or  not  he  is  now  within 
the  jurisdiction  of  this  court '^ 

A.  I  don't  know;  I  haven't  seen  Mr.  Campbell  for 
a  long  while. 

Q.  He  does  not  at  this  time  reside  within  the  juris- 
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diction  of  this  court,  or  within  the  state  of  Idaho  ? 

A.  He  does  not. 

Q.  You  may  state  what  was  the  contents  of  the  let- 
ter which  you  wrote — 

Mr.  FRASER. — I  desire  to  ask  the  witness  a  ques- 
tion.    [188—84] 

Q.  You  are  one  of  the  attorneys  for  the  complain- 
ant in  this  case  I        A.  Yes. 

Q.  And  have  been  since  it  was  started  ?        A.  Yes. 

Q.  And  you  reside  in  the  same  state  as  the  defend- 
ant Joseph  C.  Campbell?        A.  Yes. 

Q.  You  have  made  no  demand  upon  Joseph  C. 
Campbell,  have  you,  for  the  production  of  these 
letters?        A.  No. 

Q.  You  have  made  no  demand  upon  his  attorney, 
Alfred  A.  Eraser,  of  Boise  City,  Idaho?        A.  No. 

Mr.  ERASER.— The  record  shows  the  fact  that 
Alfred  A.  Eraser  has  been  the  attorney  for  Joseph  C. 
Campbell  since  a  short  time  after  the  filing  of  this 
complaint.  We  still  insist  upon  our  objection  that 
no  foundation  has  been  laid  for  the  introduction  of 
the  documents  which  the  witness  is  asked  to  testify 
regarding. 

Mr.  DAVIDSON.— Q.  You  may  state  now,  Mr. 
Conklin,  the  contents  of  the  letter  written  by  you  to 
Mr.  Joseph  C.  Campbell,  to  which  the  letter  marked 
Complainant's  Exhibit  '^O,"  is  a  reply. 

Mr.  ERASER. — I  object  to  the  question  for  the 
same  reasons  set  forth  just — the  same  objection  set 
forth  to  the  other  question,  hereby  repeated. 

WITNESS.— I  wrote  to  Mr.  Campbell  stating  that 
I  had  a  party  at  Bakersfield  who  had  offered  to  buy 
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the  Monache  lands,  and  wanted  to  know  if  he  would 
co-operate  with  me  in  the  sale  to  this  party,  and  this 
letter  answered  that. 

Mr.  DAVIDSON. — Q.  Are  you  acquainted  with 
the  handwriting  of  the  defendant  [189 — 85]  J.  C. 
Campbell?        A.  I  am. 

Q.  You  may  state  whether  or  not  that  is  his  hand- 
writing in  the  letter  i 

A.  That  is  his  handwriting. 

Mr.  DAVIDSON.— We  now  offer  in  evidence 
Complainant's  Exhibit  ^'0,"  as  identified  by  the  wit- 
ness. 

Mr.  ERASER.— No  objection. 

Mr.  DAVIDSON: 

Complainants'  Exhibit  *'0." 
*^  Joseph  C.  Campbell, 
William  H.  Metson, 
Robert  W.  Campbell. 

CAMPBELL,  METSON  &  CAMPBELL, 
Attorneys  at  Law, 
115  to  122  Crocker  Building,  San  Francisco. 

January  29, 1902. 
Mr.  N.  E.  Conklin, 

Bakersfield,  Cal. 
Dear  Sir : 

Yours  of  the  28th  at  hand.  I  do  not  exactlv  under- 
stand  or  comprehend  the  proposition  which  you 
make.  Is  it  that  a  man  wants  to  step  into  Benson's 
shoes  and  take  this  property  to  sell,  and  pay  us  the 
money  as  fast  as  he  sells  it,  or  what  i  Will  he  buv 
Mrs.   Reddy's  land  outright  and  take  his  chances? 
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Who  is  the  man  ?  I  want  to  know  all  about  it  before 
I  would  be  willing  to  make  any  proposition  pro  or 
eon.  I  wish  you  would  find  someone  that  would  buy 
Mrs.  Beddv  out  of  the  entire  matter,  and  then  let  this 
man  and  yourselves  take  it  up.  I  apprehend  that 
more  money  than  $4.00  an  acre  might  be  made  out  of 
it  by  people  who  could  handle  it  properly,  but  it  is  in 
the  Estate  and  we  are  not  situated  to  handle  it  as  it 
ought  to  be. 

Yours  very  truly, 
J.  C.  CAMPBELL."     [190—86] 

Mr.  DAVIDSON. — Q.  After  receiving  the  letter 
marked  Complainant's  Exhibit  ^'O,"  did  you  have 
any  further  correspondence  with  the  defendant  J.  C. 
Campbell  in  regard  to  this  matter  ?        A.  I  did. 

Q.  About  when,  Mr.  Conklin? 

A.  I  can't  remember  the  date.  I  can  only  remem- 
ber from  refreshing  my  mind  from  the  letter. 

Mr.  DAVIDSON.— I  will  have  this  marked  as 
Complainant's  Exhibit  ^^P,"  for  identification. 
(Marked.) 

Q.  Mr.  Conklin,  I  hand  you  letter  marked  Com- 
plainant's Exhibit  ^^P,"  for  identification,  written 
upon  the  stationery  of  Campbell,  Metson  &  Camp- 
bell, attorneys  at  law,  dated  October  27,  1902,  ad- 
dressed to  Norman  Conklin,  Esq.,  Bakersfield,  Cali- 
fornia, and  signed  J.  C.  Campbell.  You  may  exam- 
ine this  letter  and  state  how  you  received  it,  and  if 
you  know  whose  handwriting  the  name  J.  C.  Camp- 
bell, and  the  written  portion  on  the  bottom  is  in. 

A.  I  received  this  letter  about  the  date  which  it 
bears,  in  the  United  States  mails,  and  it  is  signed  by 
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J.  C.  Campbell;  the  writing   right   below   which   is 

written  by  Mr.  Metson. 

Q.  That  is,  the  writing  below  his  is  the  writing  of 
Mr.  Metson? 

Mr.  FRASER. — I  object  to  the  last  statement 
made  by  the  witness,  for  the  reason  that  no  founda- 
tion is  laid. 

WITNESS.— I  knew  Mr.  Metson 's  handwriting, 
have  seen  him  write,  have  received  letters  from  him, 
and  that  is  his  writing. 

Mr.  DAVIDSON.— Q.  Is  that  Mr.  W.  H.  Metson 
the  Metson  who  is  a  member  of  the  firm  of  Campbell, 
Metson  &  Campbell?        A.  The  same.     [191 — 87] 

Q.  Was  that  letter  written  to  you  in  response  to  a 
letter  previously  written  by  you  to  Mr.  J.  C.  Camp- 
bell?       A.  Yes. 

Q.  Do  you  remember  about  when  ? 

A.  No ;  this  letter  was  written  on  his  own  volition. 

Q.  Was  it  written  in  response  to  any  letter  written 
by  you  ? 

A.  Yes,  I  wrote  to  Mrs.  Patrick  Reddv. 

Q.  That  letter  was  written  then  and  refers  to  the 
letter  written  by  you  to  Mrs.  Emily  M.  Reddy? 

A.  It  is. 

Mr.  DAVIDSON.— We  offer  the  letter  in  evidence 
as  Complainant's  Exhibit  ''P. 
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Complainants^  Exhibit  *T. 

^*  Joseph  C.  Campbell, 
William  H.  Metson, 
Robert  W.  Campbell. 

CAMPBELL,  METSON  &  CAMPBELL. 

Attorneys  at  Law, 

115  to  122  Crocker  Building, 

San  Francisco, 

October  27,  1902. 
Norman  Conklin,  Esq., 

Bakersfield,  Cal. 
Dear  Sir: 

Your  letter  of  late  date  to  Mrs.  Reddy,  has  been 
shown  me. 

You  evidently  have  forgotten  that  I  wrote  you 
some  months  since  stating  to  you  that  the  moment 
that  you  could  do  an}^'  better  with  the  Monache  prop- 
erty than  we  are  doing,  you  were  at  liberty  to  do  so. 
I  also  wrote  to  your  friend  there  who  said  he  could 
dispose  of  the  property  and  told  him  that  w^e  were 
willing  to  let  him  do  so,  and  that  so  far  as  the  matter 
being  in  the  hands  of  Mr.  Benson,  it  was  not  in  such 
a  w^ay  but  what  it  could  be  taken  out  at  once. 

Now,  if  you  can  do  any  better,  you  are  at  perfect 
liberty  to  do  so;  and  not  only  that,  but  w^e  will  join 
with  you  [192 — 88]  in  the  endeavor  to  get  the 
most  for  the  property  and  dispose  of  it  at  as  early  a 
date  as  possible ;  but  I  would  suggest  that  after  you 
have  been  so  informed,  you  do  not  annoy  your  Aunt 
Em.  by  a  letter  of  the  character  that  yours  of  the  15th 
is. 
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If  you  ^Yill  look  up  your  correspondence,  you  will 
find  what  I  sav  to  be  true. 

ft/ 

Very  truly  yours, 

J.  C.  CAMPBELL. 

I  did  not  think  it  wise  that  Mr.  Conklin  should  send 
any  written  snarls.  If  he  can  and  will  do  something 
it  would  please  me.  However  I  don't  think  he 
should  unnecessarily  annoy  Mrs.  Reddy,  whatever 
his  views. 

W.  H.  METSON." 

Mr.  ERASER. — I  desire  to  object  to  the  postscript 
which  counsel  has  read,  for  the  reason  that  it  is  in- 
competent, irrelevant  and  immaterial,  and  hearsay, 
and  there  is  nothing  to  show  that  it  was  made  in  the 
presence  of,  or  within  the  knowledge  of,  the  defend- 
ant J.  C.  Campbell. 

Mr.  DAVIDSON.— Q.  Mr.  Conklin,  do  you  know 
whether  or  not,  on  the  27th  of  October,  1902,  William 
H.  Metson,  who  wrote  the  postscript  on  Complain- 
ant's Exhibit  *^P,"  was  a  partner  of  the  defendant  J. 
C.  Campbell  ?        A.  Yes,  he  was. 

Mr.  ERASER. — I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial. 

Mr.  DAVIDSON.— Q.  Mr.  Conklin,  when  did  you 
first  learn  of  the  existence  of  any  powers  of  attorney 
purporting  to  have  been  given  by  Mollie  Conklin  and 
Emily  M.  Reddy  and  Edward  A.  Reddy  as  adminis- 
tratrix and  administrator  of  the  estate  of  Patrick 
Reddy,  deceased,  in  regard  to  the  sale  and  disposal  of 
lieu  lands?     [193—89] 

A.  I  first  learned  that  alleged  powers  of  attorney 
were  in  existence  about  July,  1902. 
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Q.  From  whom  did  you  receive  such  information  ? 

A.  From  an  attorney  in  Washington. 

Q.  Washington,  D.  C? 

A.  Washington,  D.  C. 

Q.  After  you  learned  that  the  deeds  to  the  Mon- 
ache  lands  were  of  record  in  the  recorder's  office  of 
Tulare  and  Inyo  counties,  California,  did  you  ever 
inquire  of  the  defendant  Joseph  C.  Campbell  how 
they  had  come  of  record?        A.  I  did  not. 

Q.  Did  you  see  him  during  that  time? 

A.  I  wasn't  in  San  Francisco. 

Q.  When  did  you  first  learn,  Mr.  Conklin,  that  ap- 
plications had  been  made  for  the  selection  of  lieu 
lands  in  lieu  of  the  Monache  lands,  as  conve^'^ed  to  the 
Government  by  the  deeds  which  you  found  of  record 
in  Invo  and  Tulare  counties,  California  ? 

A.  I  think  about  the  same  time  I  discovered  the 
powers. 

Q.  And  from  what  source  did  you  receive  the  in- 
formation as  to  the  application  for  the  selection  of 
lieu  lands  ?         A.  An  attorney  in  Washington. 

Q.  You  may  state  what  you  did  with  reference  to 
these  selections,  after  learning  that  such  selections 
were  pending. 

A.  I  wrote  to  the  State  land  office  first.  I  didn't 
know  the  method  of  procedure,  so  I  wrot^  to  the  State 
land  office  in  the  State  of  California,  notifying  them 
not  to  do  anything  further  in  regard  to  these  lands. 
I  received  no  reply,  and  I  next  got  a  list  of  the  lands 
from  the  land  department  at  Washington.  Then,  I 
hunted  up  from  the  map  the  sections  and  towaiships 
and  found  out  where  the  selected  lands  were  located, 
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and  in  that  way  discovered  where  the  selected  lands 

w^ere     [194 — 90]     situated. 

Q.  About  when  did  you  find  that  any  of  the  lieu 
lands  had  been  selected  in  the  State  of  Idaho? 

A.  At  the  time  when  I   made   this   investigation, 
from  the  description  sent  me  from  Washington. 

Q.  About  what  time  did  you  find  that  the  selections 
had  been  made  in  Idaho? 

A.  I  would  have  to  refresh  my  memory  from  some 
of  the  papers. 

Q.  Any  of  the  papers  here,  Mr.  Conklin  ? 

A.  I  guess  I  discovered  it  the  same  time  I  did  the 
powers — no,  I  did  not — afterwards. 

Q.  Now,  did  you  afterwards  write  any  letters  to 
the  defendant  J.  C.  Campbell  in  regard  to  the  where- 
abouts of  the  deeds  of  the  Monache  lands,  or  to  any 
member  of  the  firm  of  Campbell,  Metson  &  Campbell  ? 

Mr.  PEASER. — I  object  to  that.  The  letters  are 
the  best  evidence  of  their  contents. 

Mr.  DAVIDSON. — I  asked  only  for  letters  in  re- 
gard to  the  Monache  lands. 

Mr.  ERASER. — I  insist  upon  my  objection. 

WITNESS.— I  couldn't  recall  unless  I  see  the  let- 
ter. 

Mr.  DAVIDSON.— We  will  have  this  marked 
Complainant's  Exhibit  '*Q,"  for  identification. 
(Marked.) 

Q.  Mr.  Conklin,  I  hand  you  letter  marked  Com- 
plainant's Exhibit  ''Q,"  for  identification,  on  the 
stationery  of  the  firm  of  Campbell,  Metson  &  Camp- 
bell, dated  at  San  Francisco,  November  7th,  1902,  ad- 
dressed to  N.  E.  Conklin,  and  signed  W.  H.  Metson, 
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You  may  examine  that  letter  and  state  whether  or  not 
you  received'  it,  and,  if  so,  how,  and  if  you  know  in 
whose  handwriting  the  name  Metson,  W.  H.  Metson 
is.     [195—91] 

A.  Yes,  I  recognize  the  letter  as  one  which  I  re- 
ceived through  the  United  States  mails,  at  about  the 
date  it  bears.     It  is  signed  by  W.  H.  Metson. 

Q.  Do  you  know  Mr.  W.  H.  Metson 's  handwriting? 

A.  Yes. 

Q'.  Was  Mr.  Metson,  at  the  time  of  writing  that  let- 
ter, a  member  of  the  firm  of  Campbell,  Metson  & 
Campbell,  and  a  partner  of  Mr.  J.  C.  Campbell? 

A.  He  was. 

Mr.  FEASER. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

Mr.  DAVIDSON.— Q'.  Was  that  letter  written  in 
reply  to  a  letter  previously  written  by  you  to  Mr. 
Metson  ? 

A.  It  was. 

Mr.  DAVIDSON. — We  offer  the  letter  in  evidence, 
as  Complainant's  Exhibit  ^^Q." 

Mr.  ERASER. — We  object  to  it  as  incompe- 
tent, irrelevant,  and  immaterial,  and  hearsay 
evidence,  not  shown  to  have  been  written  in  the 
presence  of,  and  the  contents  w^ere  never  known  or 
made  known  to  the  defendant  J.  C.  Campbell. 

Mr.  DAVIDSON. — Q.  I  show  you  Complainant's 
Exhibit  ^^Q"— 

Mr.  DAVIDSON.— I  will  read  the  letter: 
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Complainants'  Exhibit  **Q.*' 

**  Joseph  C.  Campbell, 
William  H.  Metson. 
Robert  W.  Campbell. 

CAMPBELL,  METSON  &  CAMPBELL, 

Attorneys  at  Law, 

115  to  122  Crocker  Building, 

San  Francisco. 

San  Francisco,  November  7, 1902. 
N.  E.  Conklin,  Esq., 

Bakersfield,  Cal. 
Dear  Conklin :     [  196—92] 

Replying  to  your  letter  of  October  15th,  1902, 
which  was  delayed  in  reaching  me :  The  matter  that 
you  refer  to  never  was  in  the  office  of  Campbell,  Met- 
son &  Campbell,  so  far  as  Metson  was  concerned.  I 
have  never  taken  any  part  in  the  matter,  except  to 
make  some  enquiries  from  time  to  time  and  state  the 
matter  to  Mr.  J.  C.  Campbell,  and  Mr.  J.  C.  Campbell 
is  anxious  to  get  rid  of  the  affair  and  reports  that 
advances  have  been  made  and  costs  paid  out.  The 
thing  for  you  to  do,  I  take  it,  is  to  come  to  San  Fran- 
cisco, see  Mr.  Campbell  and  have  the  matter  straight- 
ened out. 

Yours  truly, 

W.  H.  METSON.'^ 

Q.  You  say,  Mr.  Conklin,  that  you  had,  previous  to 
this  date,  written  to  Mr.  W.  H.  Metson,  a  partner  of 
Mr.  J.  C.  Campbell,  a  letter  in  regard  to  the  Monache 
lands?        A.  1  had. 

Q.  Have  you  a  copy  of  that  letter? 
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A.  I  have  not.     I  didn't  keep  any  copy. 

Q.  Have  you  the  original  in  your  possession  ? 

A.  I  have  not. 

Q.  Where  does  W.  H.  Metson  reside? 

A.  I  am  not  certain.  He  resides  either  in  Alameda 
County,  or  the  City  and  County  of  San  Francisco, 
State  of  California. 

Q.  Is  he  a  resident  of  the  State  of  Idaho,  within 
the  jurisdiction  of  this  court,  at  this  time? 

A.  He  is  not. 

Q.  Was  Mr.  W.  H.  Metson  at  the  time  of  the  writ- 
ing of  the  letter,  Complainant's  Exhibit  ^^Q,"  a  part- 
ner of  the  defendant  J.  C.  Campbell  ? 

Mr.  ERASER. — Objected  to  as  incompetent,  irrel- 
evant, and  immaterial.  The  witness  hasn't  shown 
himself  competent  to  testify,  and  it  is  asking  for  the 
conclusion  of  the  witness.     [197 — 93] 

A.  He  was. 

Mr.  DAVIDSON. — Q.  You  may  state  the  contents 
of  your  letter,  written  to  Mr.  W.  H.  Metson,  to  which 
the  letter.  Exhibit  ''Q,"  is  in  reply. 

Mr.  ERASER. — I  object  to  it  as  incompetent,  ir- 
relevant and  immaterial,  and  secondary  evidence,  no 
proper  foundation  having  been  laid  for  the  introduc- 
tion of  secondary  evidence. 

WITNESS. — It  was  a  letter  denouncing  the  ac- 
tions of  the  firm  in  regard  to  the  Monache  matters. 

Mr.  ERASER. — I  move  to  strike  out  the  answer, 
for  the  reason  that  the  same  is  incompetent,  irrele- 
vant and  immaterial,  and  no  foundation  has  been  laid 
for  the  introduction  of  the  same. 

Mr.  DAVIDSON.— Q.  Mr.  Conklin,  did  you  ever 
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make  an}^  inquiries  or  have  any  inquiries  made  as  to 
the  bank  in  which  the  deeds  to  the  Monache  lands 
were  placed  in  escrow^,  according  to  the  agreement 
had  at  the  office  of  J.  C.  Campbell? 

A.  I  made  efforts  to  find  out  where  they  were 
placed  in  escrow  and  where  they  were  in  escrow. 

Q.  Did  you  receive  information  as  to  any  bank  in 
which  they  might  have  been  placed?         A.  I  did. 

Q.  What  inquiry  did  you  make  ? 

A.  My  sister  wa'ote  me  that  she  had — 

Mr.  FRASEE. — I  object  to  the  witness  testifying 
to  hearsay  evidence. 

Mr.  DAVIDSON.— Q.  You  heard  the  testimony  of 
vour  sister,  Mrs.  Olcese? 

A.  I  did. 

Q.  You  heard  the  statement  made  by  her  of  the  in- 
formation she  received  at  the  office  of  Campbell,  Met- 
son  &  Campbell,  that  the  papers  w^re  placed  in  es- 
crow with  the  Anglo-  California     [198 — 94]     Bank. 

A.  I  did. 

Q.  Did  your  sister  communicate  that  intelligence 
to  you? 

Mr.  ERASER. — I  object  to  it  as  incompetent,  ir- 
relevant, and  immaterial. 

WITNESS.— She  did. 

Mr.  DAVIDSON.— Q.  After  receiving  that  infor- 
mation, did  you  make  any  inquir}^  from  the  Anglo- 
California  Bank  as  to  whether  or  not  the  papers 
w^ere  in  escrow  in  that  bank?        A.  I  did. 

Mr.  DAVIDSON. — I  will  have  these  marked  as 
Complainant's  Exhibits  ^^R"  and  ^^S,"  for  identifica- 
tion.    (Marked.) 
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Q.  Mr.  Conklin,  I  call  your  attention  to  Complain- 
ant's Exhibit  ^^R"  for  identification.  You  may  state 
what  that  is,  if  you  know. 

A.  That  is  a  copy  of  a  letter  which  I  w^rote  to  the 
Bank  of  California. 

Q.  Is  that  a  carbon  copy  of  the  letter  which  you 
senf?        A.  Yes. 

Q.  Did  you  mail  that  letter  to  the  Bank  of  Cali- 
fornia ?        A.  I  did. 

Q.  Did  you  receive  a  reply?        A.  I  did. 

Q.  What  was  the  reply? 

A.  I  haven't  the  reply;  it  is  lost. 

Q.  Have  you  made  a  search  for  the  reply  you  re- 
ceived from  the  Bank  of  California  in  reply  to  your 
letter,  Exhibit  ^'R"? 

A.  I  have  searched  amongst  all  of  my  papers. 

Q.  Were  you  able  to  find  that  letter? 

A.  I  couldn't  find  it. 

Q.  Can  you  now  produce  that  letter?     [199 — 95] 

A.  I  cannot. 

Mr.  DAVIDSON. — We  offer  in  evidence  Complain- 
ant's  Exhibit  ^'R,"  carbon  copy  of  a  letter  dated  at 
Bakersfield,  California,  June  13th,  1902,  addressed  to 
the  Bank  of  Califorina,  San  Francisco,  California. 

Mr.  ERASER. — Objected  to  as  incompetent,  ir- 
relevant, and  immaterial;  it  doesn't  tend  to  prove 
any  of  the  allegations  of  the  bill,  and  for  the  further 
reason  that  it  is  secondary  evidence,  and  no  proper 
foundation  has  been  laid  for  its  introduction. 

Q.  The  original  of  that  letter  I  believe  3"ou  sent 
to  the  bank  of  California?        A.  I  did. 

Q.  Did  you  make  a  demand  on  the  Bank  of  Call- 
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fornia  for  the  original?        A.  No,  I  did  not. 

Q.  It  may  be  in  their  office  so  far  as  3'ou  kno\y,  yet? 

A.  Yes. 

Mr.  FRASER. — I  object  to  it  as  secondary  eyi- 
dence. 

Mr.  DAYIDSOX.— Q.  This  letter  you  say  is  a  car- 
bon copy  of  the  original  letter  which  you  sent  to  the 
Bank  of  California?         A.  It  is. 

Mr.  DAVIDSON.— We  offer  it  in  eyidence,  and 
ask  to  haye  it  marked  as  offered.     (Marked.) 

Reading  Complainant's  Exhibit  ^'R'': 

Complainants'  Exhibit  **R.'^ 

^^Bakersfield,  Cal.,  June  13th,  1902. 
Bank  of  California, 

San  Francisco,  Cal., 
Gentlemen: 

In  regard  to  the  deeds  placed  in  escro  ^y\X\\  your 
bank,  in  connection  \yith  sale  of  lands  between  my 
mother  [200—96]  Mollie  Conklin  and  John  A. 
Benson,  will  you  please  send  me  a  statement  of 
moneys  receiyed? 

^ly  mother  is  in  the  East  and  I  haye  a  general 
power  of  attorney  which  I  will  mail  for  your  inspec- 
tion, if  you  desire,  or  you  can  mail  a  statement  to  her 
address  in  San  Francisco,  which  is  in  the  Hotel 
Sayoy. 

Respectfully." 

Q.  ^fr.  Conklin,  you  stated  that  you  receiyed  a 
reply  to  this  letter.  Exhibit  ''R,"  from  the  Bank  of 
California?         A.  I  did. 

Q  And  that  letter  has  been  lost? 
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A.  That  letter  is  lost. 

Q.  You  ma}^  state  the  contents  of  the  letter  you 
received  from  the  Bank  of  California,  in  reply  to  your 
letter  marked  Exhibit ' '  R. " 

A.  They  stated  that  they  could  discover  no  such 
escrow  amongst  their  papers. 

Q.  I  hand  you,  Mr.  Conklin,  a  letter  marked  Com- 
plainant 's  Exhibit '  ^  S, "  for  identification.  You  may 
examine  that  letter  and  state  what  it  is,  if  you  know. 

A.  It  is  the  original  letter  which  I  wrote  to  the 
Anglo-California  Bank. 

Q.  What,  if  anything  else,  is  shown  upon  that  let- 
ter ?        A.  Their  answer. 

Q.  Did  you  receive  that  letter  and  the  answer  writ- 
ten thereon  from  the  Anglo-California  Bank? 

A.  I  received  the  same  through  due  course  of  mail. 

Q.  And  the  part  of  that  letter  in  typewriting,  is 
that  the  original  letter  that  you  wrote? 

A.  That  is  the  original  letter  which  I  wrote. 

Mr.  DAVIDSON. — We  offer  it  in  evidence,  as 
Complainant 's  Exhibit  "8.''     [201—97] 

Mr.  FEASER. — W^e  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  and  not  tending  to  prove 
any  of  the  allegations  of  the  bill. 

Mr.  DAVIDSON. — Reading  Complainant's  Ex- 
hibit ^'S": 
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Complainants'  Exhibit  ''S.'' 

^'Bakersfield,  Cal.,  June  13tli,  1902. 
Angio-California  Bank, 
San  Francisco,  Cal. 
Gentlemen : 

Please  send  me  a  statement  of  moneys  received  on 
account  of  deeds  placed  in  escro  with  your  bank  in 
regard  to  lands  concerned  between  myself  and  John 
A.  Benson. 

Respectfully, 

MOLLIE  CONKLIN. 
By  N.  E.  CONKLIN.'' 

Marked  June  14,  1902,  with  stamp.  Also  stamp 
marked  ^'Received  June  14,  1902,  answered."  The 
letter  is  written  below :  ''Please  give  us  more  particu- 
lars. We  cannot  locate  such  escrow  on  our  books. 
Anglo.     J.  B." 

Q.  Mr.  Conklin,  when  did  you  first  learn  that  any 
power  of  attorney  had  been  given  to  any  person  in 
regard  to  the  sale  and  disposal  of  lieu  lands  located 
and  selected  in  the  name  of  Mollie  Conklin,  and 
Emily  M.  Reddy,  as  administratrix,  and  Edward  A. 
Reddy,  as  administrator,  of  the  estate  of  Patrick 
Reddy,  deceased? 

A.  I  think  about  July,  1902. 

Q.  Did  you  at  that  time  receive  any  information 
as  to  whom  the  powers  of  attorney  were  alleged  to 
be  made?        A.  I  did. 

Q.  What  powers  of  attorney  did  you  at  that  time 
learn,  as  to  the  party  to  whom  they  were  given? 

A.  C.  L.  Hovey. 
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Q.  Do  you  know  where  C.  L.  Hovey  resided  at 
that  time?     [202—98] 

A.  His  office  was  in  San  Francisco. 

Q.  When  did  you  first  learn  that  any  powers  of 
attorney  had  been  given  to  any  parties  to  sell  and 
dispose  of  lieu  lands  located  in  the  name  of  Mollie 
Conklin  and  Emily  M.  Reddy  and  Edward  A.  Reddy, 
administratrix  and  administrator  of  the  estate  of 
Patrick  Reddy,  deceased,  in  the  State  of  Idaho! 

A.  About — when  I  received  the  certified  copies  of 
the  powers  of  attorney,  I  discovered  that  Cobban 
held  powers  of  attorney — alleged  powers  of  attor- 
ney— 

Q.  About  what  time  was  that? 

A.  That  was  about  October,  1903.  I  would  just 
like  to  refresh  my  memory — 

Q.  Yes. 

A.  That's  right,  1903.  I  knew  prior  to  that  time 
that  a  man  by  the  name  of  Cobban  had  powers  of 
attorney,  but  I  didn't  know  where  they  would  be 
used  until  I  received  these  certified  copies 

Q.  Upon  learning  that  any  of  the  powers  of  attor- 
ney were  being  used  in  Idaho,  what,  if  anything,  did 
you  do  in  regard  to  such  powers  of  attorney? 

A.  Prior  to  that  time  I  had  discovered  that  lieu 
lands  were  located  in  Idaho,  and  immediately,  not 
only  in  Idaho  but  in  different  portions  of  the  coun- 
try. When  I  made  that  discovery  and  found  out 
what  counties  the  lands  were  located  in,  I  sent  a  gen- 
eral revocation  of  all  powers  of  attorney,  and  re- 
corded them  in  all  of  these  different    counties,  but 
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Hovey  was  the  only  man  I  knew  who  held  a  power  of 

attorney  at  that  time. 

Q.  Did  you  know  at  that  time  that  any  powers  of 
attorney  had  been  issued  to  R.  M.  Cobban? 

A.  Not  at  that  time.  Yes,  I  did  know  at  that  time 
— I  will  have  to  change  my  dates.     [203 — 99] 

Q.  Make  any  statement  you  desire,  Mr.  Conklin, 
as  to  the  dates. 

A.  I  knew  that  Cobban  held  powers  of  attorney, 
as  I  stated,  in  October,  1908,  when  I  received  these 
certified  copies. 

Q.  Did  you  know,  in  October,  1903?        A.  Yes. 

Mr.  DAVIDSON. — I  will  have  this  paper  marked 
as  Complainant's  Exhibit  ^^T,"  for  identification. 
(Marked.) 

Q.  I  hand  you  paper  marked  Complainant's  Ex- 
hibit ^^T,"  for  identification.  You  mav  state 
whether  or  not  you  know  what — vou  mav  state  what 
the  paper  is,  if  you  know. 

A.  It  is  a  general  revocation  of  any  and  all  powders 
of  attorney. 

Q.  By  whom  is  the  paper  signed? 

A.  My  mother,  Mollie  Conklin. 

Q.  Did  you  see  that  paper  signed?        A.  I  did. 

Q.  Is  that  Mollie  Conklin 's  handwriting? 

A.  It  is. 

Mr.  DAVIDSON. — We  offer  in  evidence,  as  Com- 
plainant's Exhibit  ''T,"  the  instrument  identified 
by  the  witness  as  revocation  of  powers  of  attorney, 
acknowledged  on  the  3d  day  of  January,  1903,  by 
Mollie  Conklin,  before  A.  C.  Mande,  notary  public 
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in  and  for  Kern  County,  California,  and  recorded  at 
the  request  of  N.  E.  Conklin,  on  the  16th  day  of  Jan- 
uary, 1903,  in  book  3  of  powers  of  attorney,  at  page 
9S,  of  the  records  of  Boise  County,  Idaho. 

WITNESS.— Mr.  Davidson,  the  onlv  method  I 
have  of  remembering  these  dates  is  by  these  papers, 
and  I  see  I  have  got  the  thing  mixed  up  there.  This 
revocation  was  recorded  and  executed  in  Januarv, 
1903.  Now,  it  was  in  October  that,  as  I  see  by  my 
bill  for  the  certified  copies,  in  1903,  in  which  I  knew 
that  [204 — 100]  Cobban  was  holding  power  of  at- 
torney here. 

Q.  Did  you,  at  the  time  that  you  recorded  this 
revocation  here,  know  that  R.  M.  Cobban,  the  defend- 
ant, held  any  of  the  alleged  powers  of  attorney  from 
your  mother,  Mollie  Conklin? 

Judge  RICHARDS. — Objected  to  as  not  tending 
to  prove  or  disprove  any  of  the  issues  in  this  case, 
and  as  not  applicable  to  any  of  the  defendants  here. 

Mr.  DAVIDSON.— We  offer  in  evidence  Com- 
plainant's Exhibit  '^T,"  identified  by  the  witness, 
together  with  the  endorsements  thereon. 

Judge  RICHARDS. — I  want  to  get  my  objection 
in  to  every  offer. 

Mr.  DAVIDSON: 

Complainant's  Exhibit  *'T/' 
^^KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  I,  Mollie  Conklin,  a  widow,  of  the  City  and 
County  of  San  Francisco,  State  of  California,  do 
hereby  wholly  revoke,  cancel  and  annul,  any,  all  and 
every  Power  of  Attorney,  and    any    Authority    of 
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Agency  of  every  description,  of  any  kind  or  any  na- 
ture, executed  by  me,  or  claimed  to  have  been  exe- 
cuted by  me,  and  all  that  show,  or  claim  to  be  irrevo- 
cable on  their  face,  are  canceled  and  annulled  and 
denounced  as  fraudulent,  particularly  one  given  or 
in  name  of  C.  L.  Hovey. 

No  person  whosoever,  is  authorized  to  act  for  me 
or  in  my  place  or  stead,  excepting  N.  E.  Conklin,  of 
the  City  of  Bakersfield,  County  of  Kern,  State  of 
California,  who  holds  a  Power  of  Attorney  from  me, 
and  which  Power  is  excepted  from  this  revocation. 

MOLLIE  CONKLIN.     [Seal] 
State  of  California, 
County  of  Kern, — ss. 

On  this  3d  day  of  January,  A.  D.  1903,  before  me, 
[205—101]  A.  C.  Mande,  a  Notary  Public  in  and 
for  said  county  and  state,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  Mollie 
Conklin,  a  widow,  knowm  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument, 
and  she  acknowledged  to  me  that  she  executed  the 
same. 

Witness  my  hand  and  official  seal. 
[Seal]  A.  C.  MANDE, 

Notary  Public  in  and  for  said  Kern  County,  State 
of  California." 
Mr.  DAVIDSON.^Q.  Mr.  Conklin,  did  you  ever 
make  any  tender  on  behalf  of  your  mother,  Mollie 
Conklin,  to  the  defendant  John  A.  Benson,  to  repay 
the  sum  of  $2,750.00,  paid  on  the  purchase  price  of 
the  Monache  lands?        A.  I  did. 
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Q.  In  \Yhat  form  was  that  tender  made? 

A.  In  the  form  of  a  letter. 

Mr.  DAVIDSON.— I  ask  to  have  these  three  pa- 
pers marked  as  Complainant's  Exhibit  ^^U-l,"  ^'U- 
2,"  and  ^*U-3/'  for  identification,  the  three  papers 
being  attached  together.     (Marked.) 

Q.  Mr.  Conklin,  I  hand  you  paper  marked  Com- 
plainant's Exhibit  ^*U-1,"  for  identification 

A.  *^U-1"  is  a  letter  which  I  wrote  to  John  A. 
Benson,  Esq. 

Q.  Is  it  an  original  letter  or  a  cop}- ? 

A.  It  is  a  copy. 

Q.  Is  it  a  carbon  copy  of  a  letter? 

A.  No,  it  is  the  original — it  is  the  original  type- 
writing; but  I  mailed  him  the  carbon  copy. 

Mr.  ERASER.— Q.  You  mean  the  duplicate? 

A.  Yes.     [206—102] 

Mr.  DAVIDSON.— Q.  Did  you  mail  that  in  the 
United  States  mail  to  the  defendant  John  A.  Ben- 
son?       A.  I  did. 

Q.  You  may  state  what  Exhibit  *^U-2"  is. 

A.  ^'U-2"  is  the  postoffice  receipt. 

Mr.  ERASER. — I  object  to  that;  it  speaks  for  it- 
self; it  is  the  best  evidence  of  what  it  is. 

WITNESS. — It  is  the  receipt  which  I  received 
from  the  postoffice  for  this  letter  which  I  sent  to  Mr. 
Benson. 

Mr.  DAVIDSON.— Q.  Was  that  letter  sent  by  reg- 
istered mail?        A.  It  was. 

Q.  What  is  ''U-3"?       A.  It  is  the  receipt  which — 

Mr.  ERASER.— I  object  to  that,  because  ^'U-3" 
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states  itself  what  it  is,  and  is  the  best  evidence. 

WITNESS.— This  is  the  receipt  which  I  received 
in  return  through  the  mail  for  the  letter  which  I  had 
theretofore  written. 

Mr.  DAVIDSON. — We  offer  in  evidence  Complain- 
ant's Exhibits  ^^U-1/'  '^U-2,"  and  '^U-3,"  as  identi- 
fied by  the  witness. 

Mr.  ERASER. — Objected  to  as  incompetent,  ir- 
relevant, and  immaterial;  they  do  not  tend  to  prove 
or  disprove  any  of  the  allegations  of  the  bill,  and  for 
the  further  reason  that  thev  do  not  constitute  anv 
legal  tender,  and  for  the  third  reason  that  Exhibit 
^'U-V  is  secondary  evidence,  and  no  proper  founda- 
tion has  been  laid  for  its  introduction,  and  for  the 
further  reason  that  no  tender  is  made  good  or  kept 
good  in  this  court  in  this  action. 

Mr.  DAVIDSON. — By  agreement  of  counsel  the 
stenographer  can  transcribe  the  exhibits  into  the  rec- 
ord without  reading  them  here.     [207 — 103] 

Mr.  ERASER. — Yes,  the  stenographer  can  tran- 
scribe them  into  the  record. 

Complainants*  Exhibit  **U-1.'' 
'^To  John  A.  Benson,  Esq., 
No.  507  Montgomery  Street, 
San  Francisco,  Cal., 
Dear  Sir:  I  hereby  tender  payment  to  you  of  the 
sum  of  twenty-seven  hundred  and  fifty  dollars  ($2,- 
750.00),  the  same  being  money  which  I  have  received 
from  you  under  a  misunderstanding  upon  my  part, 
of  the  true  status  of  affairs  in  relation  to  certain 
lands  known  as  the  Monache  lands,  and  which  said 


vs,  MoUie  Conklin,  231 

moneys  was  paid  to  me  under  misrepresentations  of 
said  affairs  and  misstatements  of  the  true  facts,  and 
I  now  offer  to  pay  the  same  to  you. 

Said  money  will  be  paid  to  you  or  your  order  upon 
your  clearing  the  title  to  the  said  lands,  which  title 
you  have  attempted  to  cloud,  and  this  also  includes 
equities  in  lands  and  lieu  lands  arising  from  said 
lands. 

Said  money  will  be  paid  to  you  upon  your  notifica- 
tion to  me  that  you  have  so  cleared  said  titles,  and 
after  m}^  investigating  the  same,  by  the  Canadian 
Bank  of  Commerce  at  San  Francisco,  Cal. 

Respectfully  yours, 

MOLLIE  CONKLIN. 

Dated  at  Bakersfield,  Kern  County,  Calif.,  this 
28th  day  of  April,  1903." 

Complainants^  Exhibit  *^U-2/* 

Letter  '^ 

^^  Registered  >  No.  1995     Post  Office, 

Parcel  J 

Class 

Ex.  01. 

This  space  is  reserved  on  counterpart  for  particu- 
lars connected  with  dispatch  of  registered  piece. 

Received  4/30,  1903,  from  N.  E.  Conklin  a  letter 
addressed  John  A.  Benson,  San  Francisco,  Cal. 

Postmaster,  per  W.     [208—104] 

Complainants^  Exhibit  ^^U-3.^^ 
''Registry  Return  Receipt.     Form  No.  1548.     Re- 
ceived from  the  Postmaster  at  San  Francisco,  Cal. 
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Registered  Letter  Xo.  1995,  from  Bakersfield,  Kern 
Co.,  Cal. 

Addressed  to  John  A.  Benson. 
Date  May  1st,  1903. 

JOHN  A.  BENSON.     70741 
(Signature  of  name  of  addressee.) 

C.E.  GLOVER, 
(Signature  of  addressee's  agent.) 
When  delivery  is  made  to  an  agent  of  the  addres- 
see, both  addressee's   name   and   agent's   signature 
must  appear  in  this  receipt. 

A  registered  article  must  not  be  delivered  to  any- 
one but  the  addressee,  except  upon  the  addressee's 
written  order. 

When  the  above  receipt  has  been  properly  signed, 
it  must  be  postmarked  with  name  of  delivering  office 
and  actual  date  of  delivery  and  mailed  to  its  address, 
without  envelope  or  postage.     Ex.  ^^02." 
(Reverse  side  of  card.) 

This  card  must  be  neatly  and  correctly  made  up 
and  addressed  at  the  postoffice  where  the  article  is 
registered. 

The  postmaster  who  delivers  the  registered  article 

> 

must  see  that  this  card  is    properly    signed,    post- 
marked, and  mailed  to  the  sender. 

Postmark  of  delivering  office 
San  Francisco,  Cal.,  May  1,  1903. 
and  date  of  delivery 
Post  Office  Department, 

Official  Business. 
Penalty  of  $300  for  private  use.     [209—105] 
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Return  to : 

Name  of  Sender,  N.  E.  Conklin, 
Post  Office  at  Bakersfield,  Kern  Co.,  Cal. 

State  " 

Mr.  DAVIDSON.— Q.  Mr.  Conklin,  are  you  famil- 
iar with  your  mother's  financial  condition? 

A.  I  am. 

Q.  You  may  state  whether  or  not  the  complainant 
Mollie  Conklin  is  able  to  repay  all  moneys  heretofore 
paid  her  by  John  A.  Benson  on  the  purchase  and  sale 
of  the  Monache  lands. 

Mr.  ERASER. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  for  the  reason  that  it  does 
not  tend  to  prove  any  of  the  allegations  of  the  bill, 
and  calls  for  a  conclusion  of  the  witness.  He  hasn't 
shown  himself  competent  to  testify  to  that  fact. 

WITNESS.— She  is. 

Mr.  DAVIDSON.— Q.  You  may  state,  Mr.  Conk- 
lin, what  tender,  if  any,  has  been  made  to  the  de- 
fendant John  A.  Benson,  as  to  the  repayment  of 
moneys  previously  paid  by  him  on  the  purchase  of  the 
Monache  lands. 

A.  I  had  the  money  in  the  Canadian  Bank  of  Com- 
merce, San  Francisco,  at  the  time  I  wrote  that  let- 
ter. 

Q.  Did  you  ever  receive  any  reply  from  the  defend- 
ant Benson  to  the  letter  identified  by  you,  Complain- 
ant's  Exhibit  ^ '  U-1 "  ? 

A.  I  did  not. 

Q.  Did  he  ever  make  any  objection  to  the  tender 
made  by  you  for  Mollie  Conklin?        A.  Never. 
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Q.  Did  he  ever  offer  to  return  to  Mollie  Conklin 
the  lands  [210 — 106]  known  as  the  Monaehe 
lands,  as  conveyed? 

A.  Not  that  I  know  of — not  to  me. 

Q.  Mr.  Conklin,  do  you  know  where  your  mother 
was  residing  from  early  in  December,  1900,  up  till 
the  month  of  June  or  July,  1901?         A.  I  do. 

Q.  Where  was  she  residing? 

A.  She  arrived  at  my  house  about  the  2d  or  3d  of 
December,  1900,  and  remained  there  all  winter  and 
until  spring,  after  which  she  went  to  Santa  Barbara, 
where  I  saw  her — that  is  the  southern  part  of  the 
state — and  she  also  went  to  Catalina  Island  and  Los 
Angeles. 

Q.  Where  were  you  residing  at  the  time  your 
mother  came  to  your  house? 

A.  In  Bakersfield,  Kern  County,  California. 

Q.  How  far  from  San  Francisco? 

A.  About  311  miles. 

Q.  During  that  time  did  your  mother  return  to  San 
Francisco,  San  Francisco  County,  California? 

A.  She  did  not. 

,Q.  Do  you  know  when  she  did  return  there,  after 
coming  to  your  house,  in  December,  1900? 

A.  She  returned  in  the  fall  of  1901,  about  Septem- 
ber. 

Q.  Mr.  Conklin,  at  the  time  of  the  conference  in 
Mr.  Campbell's  office,  in  August  or  September,  1900, 
was  the  name  of  B.  M.  Cobban  mentioned  by  any 
party  at  that  meeting? 

A.  Never  mentioned ;  I  never  heard  the  name  until 
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I  saw  it  written,  in  1902,  I  believe. 

Mr.  DAVIDSON.— That  is  all.     [211—107] 
Cross-examination. 
(By  Mr.  FRASEE.) 

Q.  At  the  meeting  in  Mr.  Campbell 's  office,  do  you 
remember  the  date  of  that  meeting,  when  you  were 
all  present?        A.  No,  I  don't. 

Q.  It  was  in  August  or  September,  1900  ? 

A.  It  was  in  either  July  or  August. 

Q.  1900?        A.  1900. 

Q.  That  is  the  time  that  Mollie  Conklin  and  Mrs. 
Reddy,  yourself,  Mr.  Campbell  and  Mr.  Benson  were 
present?        A.  And  Mrs.  Coleman. 

Q.  That  is  the  meeting  you  have  reference  to  ? 

A.  Yes. 

Q.  Is  that  the  only  meeting  you  were  present  at  in 
the  office  of  Campbell,  Metson  &  Campbell? 

A.  That  is  the  only  meeting  I  was  ever  present  at. 

Q.  In  Mr.  Campbell's  office? 

A.  Or  in  anybody  else's  office,  in  regard  to  the  sale 
of  these  lands. 

Q.  That  is  the  only  meeting  which  you  attended  at 
which  this  matter  was  discussed  by  anybody? 

A.  Yes. 

Q.  Had  you  been  in  Mr.  Campbell's  office  before? 

A.  Whenever  I  would  come  down  to  the  city  I 
would  go  down  to  the  office. 

Q.  When  was  it  that  Mr.  Reddy  died? 

A.  Mr.  Reddy  died  in  June,  June  26th. 

Q.  You  stated  that  it  was  April  or  May,  in  your 
direct  examination. 
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A.  Ned  Reddy  died  in  April,  the  10th  of  April, 
1901. 

Q.  Mr.  Reddy  was  your  uncle?     [212—108] 

A.  By  marriage,  yes. 

Q.  Prior  to  his  death,  you  used  to  frequently  go 
into  the  office? 

A.  Yes,  I  did;  I  studied  law  a  great  deal  under 
him. 

Q.  After  this  meeting  of  July  or  August,  when  was 
the  next  time  you  were  in  Mr.  Campbell 's  office  ? 

A.  The  next  time  I  went  to  Mr.  Campbell's  office 
was  when  I  went  with  Mrs.  Reddv,  in  1904. 

Q.  That  was  the  only  other  time  that  you  remember 
of  being  present  in  that  office  ?        A.  Yes. 

Q.  Did  you  see  Mr.  Campbell  that  second  time  ? 

A.  I  did. 

Q.  Had  you  seen  him  at  any  time  between  those 
two  times?         A.  Not  that  I  remember  of. 

Q.  Did  you  ever  have  any  conversation  with  him 
between  those  times  in  regard  to  these  matters  which 
are  in  litigation  here?        A.  No. 

Q.  Now,  when  you  were  all  present  at  that  meet- 
ing, in  July  or  August,  when  this  matter  was  dis- 
cussed, of  the  sale  of  these  lands,  did  you  all  take 
part  in  the  discussion  of  the  terms  of  the  contract, 
the  conditions,  etc.  ? 

A.  Yes,  more  or  less,  but  Mr.  Campbell  did  most  of 
the  talking. 

Q.  Did  you  make  any  suggestions  in  regard  to  it? 

A.  Yes. 

Q.  On  whose  behalf  were  you  making  those  sug- 
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gestions?        A.  On  my  mother's  behalf. 

Q.  Was  Mr.  Benson  represented  there  by  an  at- 
torney?       A.  No. 

Q.  He  was  there  alone  as  far  as  you  knew? 

A.  Yes.     [213—109] 

Q.  Now^  you  stated  that  Mr.  Campbell  was  your 
mother's  attorney  in  the  settlement  of  the  estate  and 
in  her  private  business,  as  I  understood  you. 

A.  The  firm — sometimes  she  consulted  Mr.  Metson, 
and  I  did  also. 

Q.  You  didn't  consult  them  any  time,  you  stated, 
between  the  time  of  this  first  contract,  this  first  meet- 
ing, in  1900,  in  July  or  August,  1900,  until  1904  ? 

A.  No. 

Q.  Then,  between  those  two  dates  you  have  no 
knoAvledge  of  whether  he  acted  for  your  mother  or 
not,  have  you,  personally? 

A.  Excepting  from  his  letters. 

Q.  Which  you  have  introduced  in  evidence  ? 

A.  Yes. 

Q.  That  is  the  information  which  you  have  on  that 
subject?        A.  Yes. 

Q.  The  term  ^'base  lands"  has  been  used  here,  and 
you  have  used  it,  and  I  am  not  familiar  with  the  term 
— we  don't  have  much  of  it  here.  What  do  you  mean 
when  you  use  the  term  ^4mse  lands"? 

A.  I  have  since  learned,  since  this  transaction — at 
that  time  I  didn't  know  anything  about  it,  and  for 
a  long  while  afterwards  I  didn't,  until  I  had  occasion 
to  investigate. 

Q.  You  didn't  know  any  more  than  I  did  then — 
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you  didn't  know  what  the  term  ^^base  lands"  meant 

when  you  first —        A.  No,  I  did  not. 

Q.  So  when  you  talked  about  base  lands  you  hadn't 
any  idea  what  they  meant  by  that  term? 

A.  We  didn't  speak  about  it  at  that  time,  at  the 
time  of  the  negotiations. 

Q.  At  the  time  you  talked  or  wrote  to  Mr.  Camp- 
bell, or  had  a  talk  with  him,  and  he  said  that  the  base 
lands  were  in  [214 — 110]  the  probate  court,  or 
something,  and  that  it  would  be  some  trouble  to  get 
them  out — 

A.  That  was  at  the  time  of  the  negotiations.  He 
stated  at  that  meeting  that  he  would  have  to  obtain 
an  order  of  sale  of  the  Monache  lands.  That  was 
the  term  we  used  in  designating  these  lands,  always. 

Q.  Now,  did  you  keep  your  mother  informed  of  all 
the  faets  which  you  discovered  in  regard  to  these 
transactions,  the  powers  of  attorney,  and  the  record- 
ing of  the  deeds  from  herself  to  Benson,  when  you 
discovered  that  they  had  been  recorded — did  you  in- 
form her  of  that  fact? 

A.  Yes,  I  discussed  the  proposition  with  her,  but 
I  didn't  always  inform  her  just  at  the  time  I  made 
the  discovery,  because  she  wasn't  with  me.  She  was 
east  a  great  portion  of  the  time  afterwards;  in  1902, 
I  believe,  she  was  east. 

Mr.  FRASER.— I  believe  that  is  all. 

Judge  RICHARDS. — Q.  You  say  you  saw  Mr. 
Cobban's  name  written  first  in  1902? 

A.  Yes,  sir. 

Q.  AVhat  was  the  occasion  of  your  seeing  Mr.  Cob- 
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ban's  name  written  at  that  time? 

A.  I  wrote  to  an  attorney  in  Washington,  inquir- 
ing about  these  lands,  after  I  discovered  that  deeds 
were  on  record,  and  he  sent  me  a  letter  containing 
the  names  of  the  persons  that  held  powers  of  attor- 
ney, in  the  land  office  at  Washington. 

Q.  About  what  time  was  that? 

A.  I  think  that  was  about  1902^ — in  Julv,  the  mid- 
die  of  the  year.  And,  understand  me,  at  that  time 
he  stated  these  powers  were  in  relation  to  lands  at 
Washington,  not  to  convey  the  selected  lands,  but  they 
were  on  hie  there  at  Washington — just  gave  me  the 
names  of  the  different  parties. 

Q.  To  what  lands  did  those  powers  of  attorney 
refer?        A.  He  didn't  state  that.     [215—111] 

Q.  You  didn't  know  anything  about  that? 

A.  No,  that  was  my  difficulty,  to  find  out  where 
these  parties  were  to  exercise  these  powers. 

Q.  And  then  in  1903  you  discovered  where  they 
Avere?        A.  Yes. 

Q.  And  procured  certified  copies  of  those  powers 
of  attorney?        A.  Yes,  I  did. 

Judge  RICHARDS.— I  believe  that  is  all. 

Mr.  BLAKE. — Q.  When  were  you  admitted  to  the 
bar  ?        A.  About  twelve  years  ago,  I  believe. 

Q.  That  would  be  in  1898  then? 

A.  Yes,  I  think  it  was  1898. 

Q.  When  did  you  first  enter  into  the  active  practice 
of  the  law? 

A.  After  I  was  admitted  I  was  assistant  district 
attorney  in  Kern  County  for  two  years,  and  was  only 
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engaged  in  criminal    practice,    prosecution,  at  that 

time. 

Q.  That  was  probably  between  1898  and  1900  that 
you  were  assistant  prosecuting  attorney? 

A.  It  was.  You  see  I  couldn't  practice  in  that 
court  in  civil  matters,  because  my  father  was  judge, 
and  that  would  disqualify  me. 

Q.  You  were  actively  engaged  in  the  practice  of 
criminal  law?        A.  Yes. 

Q.  And  were  so  engaged  at  the  time  of  this  meet- 
ing in  1900  ? 

A.  No,  I  was  running  a  laundry — I  had  been  pro- 
moted— I  was  in  the  laundry  business.  I  had  to  get 
out  of  the  district  attorney's  office  because  I  was  sick. 

Q.  And  you  afterwards  resumed  the  practice  of 
law?     [216—112]         A.  Yes. 

It  was  here  stipulated  by  and  between  counsel  for 
the  complainants  and  counsel  for  the  respective  par- 
ties defendant  that  the  Court  shall  make  an  order 
in  this  cause  extending  the  time  for  the  complainants 
to  complete  the  taking  of  their  testimony  in  chief 
until  the  1st  day  of  March,  1910,  and  also  allowing 
the  defendants  sixtv  davs  from  and  after  March  1st, 
1910,  in  which  to  complete  the  taking  of  their  testi- 
mony in  defense  herein,  and  that  the  complainants 
shall  have  a  period  of  thirty  days  from  and  after  the 
completion  of  the  taking  of  the  testimony  for  and  on 
behalf  of  the  said  defendants  in  which  to  complete 
the  taking  of  their  testimony  in  rebuttal  herein. 

Mr.  DAVIDSON.— That,  gentlemen,  is  the  testi- 
monv  of  these  witnesses. 
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At  this  time,  5 :10  P.  M.,  January  3,  1910,  the  hear- 
ing was  adjourned.     [217 — 113] 

[Examiner's  Certificate  to  Testimony,  etc.] 

State  of  Idaho, 
County  of  Ada — ss. 

I,  Robert  M.  McCracken,  Special  Examiner  ap- 
pointed by  the  Court  to  take  evidence  in  the  City  of 
Boise  in  the  above-entitled  action,  do  hereby  certify 
that  the  witnesses  named  in  the  foregoing  transcript 
(consisting  of  pages  1  to  113,  inclusive),  attended  be- 
fore me,  and  that  each  of  such  witnesses  was  duly 
sworn  to  testify  to  the  truth,  and  nothing  but  the 
truth,  and  in  response  to  oral  interrogatories  testi- 
fied as  more  fully  appears  from  the  foregoing  tran- 
script, which  transcript,  together  with  the  exhibits 
therein  referred  to,  contains  all  of  the  evidence  so 
taken  before  me  on  behalf  of  the  complainants,  and 
all  of  the  stipulations  made,  and  objections  and  other 
proceedings  had  and  taken  before  me  on  the  trial  of 
said  cause,  while  taking  such  evidence. 

Dated  this  17th  day  of  January,  1910. 

(S.)     ROBERT  M.  McCRACKEN, 

Special  Examiner. 

[Endorsed] :  Filed  Jan.  17,  1910.  A.  L.  Richard- 
son, Clerk.     [218] 
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[Testimony  Taken  at  Boise,  Idaho,  June  24,  1910, 
Before  Special  Examiner  McCracken.] 

In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idalio,  Central  Division. 
THE    UNITED    STATES    OF    AMERICA,  and 
MOLLIE  CONKLIN, 

Complainants, 

vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually 
and  Also  as  Trustee,  PAYETTE  LUMBER 
&  MANUFACTURING  COMPANY,  a  Cor- 
poration, JOHN  DOE,  MARY  DOE,  RICH- 
ARD ROE  and  THOMAS  ROE, 

Defendants. 

Testimony  Taken  at  Boise,  Idaho,  June  24,  1910, 
Before  ROBERT  M.  McCRACKEN,  Special 
Examiner. 

APPEARANCES : 
WM.    B.    DAVIDSON,    for    Complainant     Mollie 
Conklin. 

S.  L.  TIPTON,  Assistant  U.  S.  Attorney,  for  Com- 
plainant United  States  of  America. 

CAVANAH   &   BLAKE,   for   Defendant   Payette 
Lumber  &  Manufacturing  Company.  [219* — If] 
STIPULATION. 
It  is  hereby  stipulated  and  agreed  by  and  between 


*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Record. 

tOriginal  page-number  ajtpearing  at  foot  of  page  of  Testimony  as 
same  appears  in  Certified  Transcript  of  Record. 
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counsel  for  the  respective  parties  hereto  that  the 
depositions  of  E.  B.  Weirick,  E.  M.  Cobban,  and  E. 
M.  Hoover,  witnesses  on  behalf  of  defendants  E.  B. 
Wei  rick.  Trustee,  E.  B.  Weirick,  E.  M.  Cobban,  and 
Payette  Lumber  &  Manufacturing  Company  may  be 
taken  without  notice  before  Eobert  M.  McCracken, 
Special  Examiner,  at  the  United  States  courtroom, 
at  Boise,  Idaho,  on  June  24th,  1910,  and  that  the 
depositions  of  said  witnesses  may  be  taken  in  short- 
hand and  transcribed,  and  that  the  said  witnesses 
need  not  sign  their  testimony  given  by  them. 

[Testimony  of  E.  B.  Weirick,  for  Defendants.] 
E.  B.  WEIEICK,  called  and  sworn  as  a  witness, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  BLAKE.) 

Q.  State  your  name,  place  of  residence,  and  occu- 
pation. 

A.  E.  B.  Weirick;  Butte,  Montana;  Cashier  of  the 
First  National  Bank  of  Butte. 

Q.  I  will  ask  you  to  examine  this  instrument, 
marked  ''Defendant  Paj^ette  Lumber  &  Mfg.  Co.,  and 
E.  M.  Cobban,  and  E.  B.  Weirick,  individually  and  as 
trustee  Exhibit  A,"  and  state  whether  or  not  that 
instrument  was  executed  by  you,  and  whether  or  not 
that  is  your  signature  that  appears  thereon. 

A.  Yes,  sir,  that  is  my  signature. 

Q.  You  may  state  whether  or  not  this  instrument, 
marked  Defendants'  Exhibit  ''A,"  was  ever  delivered 
to  the  Payette  [220—2]  Lumber  &  Manufactur- 
ing Company.        A.  It  was. 

Q.  You  may  go  ahead  and  state  the  circumstances 
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under  which  it  was  delivered  to  the  Payette  Lumber 

&  Manufacturing  Company. 

Mr.  DAVIDSON.— We  object  to  that  on  the 
ground  that  the  deed  shows  for  itself,  and  is  the  best 
evidence. 

Mr.  BLAKE. — It  don't  show  for  itself  delivery. 

Mr.  DAVIDSON.— He  states  that  he  delivered  it. 

A.  Well,  the  terms  and  conditions  under  which 
that  deed  was  delivered  was  upon  payment  to  us  for 
the  land  described  therein  at  the  rate  of  eight  dollars 
fifty-five  and  a  quarter  cents  per  acre. 

Mr.  BLAKE. — Q.  State  whether  or  not  you  were 
paid  that  amount  per  acre  for  the  land  described 
in  that  instrument  marked  Defendants'  Exhibit  ''A." 

A.  I  was. 

Q.  I  wall  ask  you,  Mr.  Weirick,  for  whom  w^ere  you 
acting  as  trustee  at  the  time  of  the  execution  of  this 
deed? 

A.  I  was  representing,  as  trustee,  Mr.  John  W. 
Cotter,  J.  S.  Dutton,  McRae  &  Solverson,  E.  B. 
Weirick.  personally,  S.  B.  Kemper,  R.  B.  Cobban 
Realty  Company,  F.  C.  Berendes,  Andrew  J.  Davis, 
John  F.  Forbis,  J.  H.  Vivian,  Charles  W.  Clark, 
F.  T.  McBride,  R.  H.  Wearing,  Augustus  T.  Morgan, 
George  C.  Fitschen  and  W.  H.  Hall. 

Q.  Was  the  consideration  expressed  in  the  deed  the 
true  consideration? 

A.  No,  sir,  it  was  not. 

Q.  The  true  consideration  was  what  you  have 
already  stated,  so  much  per  aci'e?        A.  Yes,  sir. 

Q.  Give  the  total  amount  which  was  paid  for  the 
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land     [221 — 3]     described      in      this      instrument 

marked  Defendants'  Exhibit  '^A." 

A.  $96,544.12. 

Q.  That  was  the  total  amount  paid  for  all  the  land 
described  in  the  deed?        A.  Yes,  sir. 

Q.  The  amount  paid,  however,  was  based  upon  the 
amount  which  you  stated  that  you  paid  I 

A.  $8.5514  per  acre. 

Q.  For  all  of  these  lands?'        A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not,  Mr.  Weirick,  any 
of  the  parties  that  you  represented  as  trustee  were 
at  that  time  or  thereafter  stockholders  in  the  defend^ 
ant  Payette  Lumber  &  Manufacturing  Company,  or 
interested  in  that  company  in  any  way  ? 

A.  None  of  them  were  to  my  knowledge ;  no,  sir. 

Q.  Were  you  at  that  time  a  stockholder  or  a  pro- 
moter of  the  defendant  Payette  Lumber  &  Manufac- 
turing Company,  or  did  you  have  any  interest  in  that 
company  at  that  time?        A.  None  whatever. 

Q.  Did  you  ever  have  any  interest  in  it  prior  to 
that  time  ?        A.  No,  sir. 

Q.  You  may  state,  Mr.  Weirick,  w^hat  information, 
if  any,  you  had  relative  to  the  matter  of  the  acquisi- 
tion of  the  base  lands  by  Benson  or  Cobban — 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant,  and  immaterial,  and  for  the  reason 
that  the  base  lands  are  not  involved  in  this  case. 

Mr.  BLAKE. — Q.  I  refer  to  the  base  land's  which 
were  relinquished  by  the  United  States  and  the  right 
given  to  select  the  lands  set  forth  in  the  bill  of  com- 
plaint in  this  suit,  as  being  lieu  [222 — i]  lands, 
described  as  being  lieu  lands. 
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Mr.  DAVIDSON.— We  object  to  that  as  incompe- 
tent, irrelevant,  and  immaterial,  and  for  the  reason 
that  the  base  lands  are  not  involved'  in  this  case,  and 
it  is  not  shown  by  any  of  the  pleadings  that  any  of  the 
base  lands  were  ever  transferred  to  either  the  defend^ 
ant  Benson  or  the  defendant  I?.  B.  Cobban. 

A.  Why,  Mr.  Cobban  was  acting  as  agent  for  the 
subscribers  in  this  syndicate  in  purchasing  lieu  land 
scrip.  He  purchased  from  whomever  he  could  buy 
at  the  market  price.  He  acquired  scrip  from  Ben- 
son and  Hyde  and  a  number  of  other  parties  who  had 
this  base  or  lieu  land,  or  whatever  it  is  called,  for  sale, 
and  we  had  subscribed  a  certain  amount  of  money 
which  we  wished  to  put  in  this  land  scrip.  Mr.  Cob- 
ban acquired  it  for  us. 

Mr.  BLAKE. — The  question,  Mr.  Weirick,  was  as 
to  whether  or  not  you  had  any  further  information, — 
not  who  acted  for  you,  but  what  information  did  vou 
have  as  to  the  manner  in  which  it  was  acquired. 

A.  Well,  I  don't  know  that  I  had  any  particular  in- 
formation. I  understood  it  was  a  commodity  for 
sale,  like  most  anything  else. 

Mr.  DAVIDSON. — We  move  to  strike  out  the  an- 
swer as  to  what  the  witness  understood  as  a  conclu- 
sion and  not  a  fact. 

WITNESS.— You  mean— f 

Mr.  BLAKE. — We  will  get  at  that  in  a  different 
way  now,  Mr.  Weirick. 

Q.  Did  you  ever  know  Mollie  Conklin? 

A.  I  never  did. 

Q.  Did  you  ever  know  Campbell  ?        A.  No,  sir. 
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Q.  Benson?        A.  No,  sir. 

Q.  Did  you  know  at  that  time  what  Mr.  Benson's 
negotiations  [223 — 5]  were  with  Mollie  Conklin 
in  the  acquisition  of  this  lieu  land  scrip  ? 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  not  tending  to  prove 
any  issue  in  this  case,  and  further,  that  the  acts  of 
the  defendant  Benson  are  not  binding  upon  the  plain- 
tiff Mollie  Conklin. 

A.  I  did  not. 

Mr.  BLAKE. — Q.  I  will  ask  you  if  you  had  any  in- 
fomiation  or  knowledge  regarding  the  matter  of  the 
acquisition  of  this  scrip,  or  this  lieu  land  selection 
right,  or  these  lieu  land  selection  rights,  other  than 
was  revealed  to  you  by  the  powers  of  attorney  which 
Mr.  Cobban  had,  or  other  written  instruments  regard- 
ing the  matter,  which  he  had? 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant,  and  immaterial,  and  too  indefinite, 
and  for  the  reason  that  it  refers  to  other  written  in- 
struments that  are  not  in  evidence,  and  if  any  such 
instruments  exist  they  will  be  the  best  evidence. 

A.  That  is  the  only  information  I  had,  was  what 
was  furnished  by  the  papers  delivered  by  Mr.  Cob- 
ban. 

Mr,  DAVIDSON.— By  Mr.  Cobban,  or  to  Mr.  Cob- 
ban ?        A.  By  Mr.  Cobban  to  me. 

Mr.  BLAKE. — Q'.  Can  you  state  the  amount  per 
acre  which  you  paid  Mr.  Cobban  for  the  lands  de- 
scribed in  this  instrument  marked  Defendants'  Ex- 
hibit ''A"?        A.  No,  sir,  I  cannot. 
Q.  Can  you  state  it  approximately? 
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Mr.  DAVIDSON.— We  object  to  that;  it  is  not 
material  to  any  issue  raised  by  the  pleadings. 

A.  We  paid  nothing  to  Mr.  Cobban.  I  paid  ont 
onl}^  on  drafts  authorized  by  Mr.  Cobban  to  take  up 
this  scrip,  Mr.  Cobban,  [224 — 6]  realizing  nothing 
out  of  it  except  his  expenses. 

Q.  Did  you  pay  anything  for  this  scrip  or  this  land 
selection  right?        A.  Yes,  sir. 

Q.  How  much  per  acre  ? 

A.  Well,  it  varied.  We  bought  scrip  all  over  the 
country,  and  sometimes  I  suppose  we  paid  from  $4.00 
up  to, — well,  I  think  we  paid  over  $5.00  for  some  of 
our  scrip. 

Q.  The  market  price  varied  from  time  to  time,  did 
it?        A.  Yes,  sir. 

Q.  Well,  state  whether  or  not  you  paid  the  market 
price  for  this. 

A.  We  paid  the  market  price  for  it. 

Mr.  DAVIDSON. — We  object  to  it  as   incompe 
tent,  irrelevant  and  immaterial ;  this  is  not  the  way 
of  establishing  the  purchase  price  paid  for  something 
that  was  actually  purchased.     It  is  not  alleged  that 
they  paid  the  market  price. 

Mr.  BLAKE. — Q.  State  whether  or  not  you  paid 
full  value  for  it. 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  and  it  is  not  shown 
that  the  witness  is  qualified  to  testify. 

Mr.  TIPTON. — And  another  objection, — it  is  a 
conclusion. 

A.  We  paid  the  market  price  for  the  scrip. 

Mr.  BLAKE. — Do  vou    know    what    the    market 
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price  was  at  that  time? 

A.  Mr.  Cobban  kept  posted. 
Q.  Your  representative  ?        A.  Yes,  sir. 
Mr.  DAVIDSOX.— We  move  to  strike  out  the  an- 
swer of  the  witness  as  it  shows  upon  its  face  that  he 
had  no  personal  knowledge  of  the  facts.     [225 — 7] 
Mr.  BLAKE.— Q.  State  whether  or  not,  Mr.  Wei- 
rick, you  were  in  any  way  representing  any   stock- 
holder of  the  Payette  Lumber  &  Manufacturing  Com- 
pany, or  the  company  itself,  or  any  promoter  of  the 
company,  in  purchasing  the  lands  described  as  lieu 
lands  in  the  bill  of  complaint  or  amended  bill  of  com- 
plaint herein. 

A.  I    did   not.     I    represented    only    the    parties 
named  previously. 

Mr.  BLAKE. — I  now  offer  this  instrument  marked 
Defendants'  Exhibit  '*A"  in  evidence. 

Mr.  DAVIDSON.— We  object  to  the  introduction 
in  evidence  of  the  deed  marked  Defendants'  Exhibit 
^*A,"  on  the  ground,  first,  that  the  answer  of  the  de- 
fendant Payette  Lumber  &  Manufacturing  Company 
does  not  show  that  the  vendor  therein  named  was 
possessed  of  a  fee  simple  title  to  the  property  de- 
scribed therein,  does  not  allege  that  the  said  defend- 
ant Payette  Lumber  &  Manufacturing  Company 
were  bona  fide  purchasers  at  the  time  of  the  delivery 
of  the  deed  offered  in  evidence,  and  for  the  further 
reason  that  the  answer  of  the  defendant  Payette 
Lumber  &  Manufacturing  Company  does  not  allege 
facts  sufficient  to  entitle  the  said  defendants  to  plead 
that  they  are  bona  fide  purchasers  of  the  lands  de- 
scribed in  the  deed  and  referred  to  in  the  amended 
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bill  of  complaint  herein,  and  for  the  further  reason 
that  the  deed  shows  upon  its  face  that  it  is  a  deed 
executed  bv  the  trustee,  and  it  is  not  shown  that  the 
said  trustee  at  the  time  of  executing  the  deed  was  act- 
ing under  the  authority  and  instructions  of  those  for 
whom  he  was  acting  as  trustee.  And  for  the  further 
reason  that  the  pleadings  show  that  the  land  in  ques- 
tion was  patented  in  the  name  of  Emily  M.  Eeddy 
and  Edwin  A.  Reddy,  administratrix  and  adminis- 
trator of  the  estate  of  Patrick  Reddy,  deceased,  and 
that  the  title  attempted  to  be  conveyed  must  be  predi- 
cated upon  and  a  record  [226 — 8]  of  a  court  of 
competent  jurisdiction  and  the  settlement  of  the  es- 
tate, and  it  is  not  shown  that  the  instrument  or  the 
sale  of  the  property  was  ever  authorized  by  any  court 
having  jurisdiction ;  and  for  the  further  reason  that 
it  is  not  shown  by  the  evidence  that  the  grantor,  E.  B. 
Weirick,  trustee,  had  any  title  to  any  of  the  property 
described  in  the  deed  and  referred  to  in  the  com- 
plainant's amended  bill  of  complaint  herein. 

Mr.  BLAKE. — Q.  State  whether  or  not  you  con- 
vej^ed  this  property  with  the  knowledge  and  consent 
of  those  for  whom  you  were  acting  as  trustee. 

A.  I  did. 

Mr.  DAVIDSON. — We  move  to  strike  that  answer 
out,  until  we  get  time  to  object.  We  object  to  it  as 
incompetent,  irrelevant  and  immaterial,  and  not  the 
proper  way  of  proving  the  right  and  authority  to 
transfer  real  estate,  that  being  a  matter  that  would 
have  to  be  in  writing  under  the  statute,  and  not  the 
best  evidence,  and  it  is  a  self-serving  declaration. 
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Cross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Mr.  Weirick,  I  believe  you  stated  that  the  de- 
fendant E.  M.  Cobban  was  one  of  the  parties  for 
whom  you  were  acting  as  trustee  in  executing  the 
deed  marked  Defendants'  Exhibit  '^ A"? 

A.  E.  M.  Cobban  Eealty  Company. 

Q.  Well,  Mr.  Weirick,  you  are  one  of  the  defend- 
ants in  this  case  ?        A.I  am. 

Q.  You  filed  an  answer  in  this  court  jointly  with 
the  defendant  E.  M.  Cobban. 

A.  Yes,  sir,  I  believe  so. 

Q.  If  that  answer  alleges  that  yovi  are  acting  as 
trustee  [227 — 9]  for  E.  M.  Cobban  and  yourself 
and  others,  is  that  true  or  untrue  ? 

A.  I  was  acting  for  E.  M.  Cobban  Eealty  Com- 
pany, as  trustee. 

Q.  Do  you  know  who  the  members  of  the  E.  M. 
Cobban  Eealty  Company  were? 

A.  I  know  that  Mr.  Cobban  was  one  of  the  mem- 
bers. 

Q.  Now,  Mr.  Cobban  was  acting  as  agent  for  your- 
self and  your  associates  and  himself  in  the  purchase 
of  all  of  this  lieu  scrip,  or  right  to  select  lieu  lands, 
described  in  the  plaintiff's  amended  bill  of  complaint, 
was  he  not?        A.  Yes,  sir. 

Q.  And  at  that  time  he  purchased  the  first  of  these 
lieu  land  rights  he  did  so  with  the  express  agreement 
that  any  titles  conveved  would  be  conveved  to  vou  as 
trustee  ?        A.  Yes,  sir. 

Q.  And  you  and  Mr.  Cobban,  and  those  with  whom 
you  were  associated,  furnished  the  money  that  was 
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used  to  purchase  this  scrip,  as  you  call  it,  from  time 

to  time  *?        A.  Yes,  sir. 

Q.  And  it  was  purchased  for  the  purpose  of  trans- 
ferring it  to  you  ?        A.  Yes,  sir. 

Q.  As  I  remember,  Mr.  Weirick,  the  first  of  the 
lieu  subscriptions  involving  the  land  herein  was  pur- 
chased by  Mr.  Cobban  on  or  about  the  19th  day  of 
February,  1901.     Is  that  correct  ? 

A.  I  can't  tell  the  exact  d!ate  of  the  first  purchase. 
The  fiist  call  from  our  subscribers  was  made  on  Feb- 
ruary 18th,  1901,  for  payment  into  my  hands  as  trus- 
tee.    [228—10] 

Q.  And  if  your  answer  shows  that  the  first  pur- 
chase was  made  on  the  19th  day  of  February,  1901, 
that  would  be  correct,  would  it  not,  Mr.  Weirick  ? 

A.  I  think  so. 

Q.  Now^,  your  agreement  between  yourself,  Mr. 
Cobban  and  your  associates,  for  the  purchase  of  these 
rights,  was  made  long  prior  to  that  time,  was  it  not, 
that  is,  prior  to  the  19th  of  February,  1901  ? 

A.  Yes,  sir. 

Q.  And  Mr.  Cobban  continued  to  buy  land  for  him- 
self, yourself,  and  your  associates,  up  till  about  the 
20th  of  June,  1901,  did  he  not,  that  is,  the  lands  in- 
volved in  this  controversy? 

A.  Well  it  ran  over  a  period  of  several  months, — 
I  couldn't  tell. 

Q.  And  if  your  answer  set  forth  that  the  last  w^as 
purchased  on  or  about  the  23d  day  of  June,  1901,  that 
would  be  approximately  correct  ? 

A.  I  think  so. 

Q.  This  agreement  w^as,  in  effect  between  the  par- 
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ties  from  prior  to  the  time  the  first  purchase  was 
made  of  the  lieu  land  selections  involved  in  the 
Conklin-Reddy  matter  until  after  the  final  purchase 
had  been  made  ?        A.  Yes,  sir. 

Q.  And  dfuring  all  of  that  time  there  was  an  agree- 
ment between  yourself  and  Mr.  Cobban  and  your 
associates  that  all  titles  acquired  under  any  selections 
and  under  any  other  instruments  should  be  trans- 
ferred to  you  as  trustee,  without  further  considera- 
tion?       A.  Yes,  sir. 

Q.  And  you  furnished,  you  and  your  associates, 
being  yourself  and  Mr.  Cobban  and  others,  furnished 
the  money  that  [229 — 11]  was  used  by  Mr.  Cob- 
ban in  acquiring  all  of  this  lieu  scrip  ?        A.  Yes,  sir. 

Q.  And  do  I  understand  that  thereafter  Mr.  Cob- 
ban did  transfer  all  of  this  land  to  yourself  ? 

A.  Yes,  sir. 

Q.  And  at  the  time  he  transferred  it  did  you  pay 
him  anything?        A.  No,  sir. 

Q.  No  consideration  was  paid?        A.  No,  sir. 

Q.  Now,  Mr.  Weirick,  did  you  personally,  at  the 
time  of  the  delivery  of  the  various  lots  of  papers  in- 
volving these  tracts  of  land!  involved  in  this  suit  ex- 
amine the  papers  that  were  delivered  to  Mr.  Cobban  ? 

A.  I  did  not. 

Q.  Then,  as  I  understand,  Mr.  Cobban  was  simply 
the  agent  for  himself,  yourself  and  others,  for  the 
purpose  of  securing  title  to  this  land  and  afterwards 
transferring  it  to  you,  or  procuring  the  transfer  to 
you?        A.  Yes,  sir. 

Q.  Did  you  negotiate  the  sale  of  this  land  from 
yourself,   as  represented  by    Defendants'    Exhibit 
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^^A,"  to  the  defendant  Pavette  Lumber  &  Manufac- 

turing  Company? 

A.  Well,  the  negotiations, — the  option  was  given 
the  Payette  Lumber  &  Manufacturing  Company, 
and  with  the  knowledge  of  myself  and  my  associates. 

Q.  That  option  was  given  them  before  the  execu- 
tion of  the  deed?        A.  Yes,  sir. 

Q.  Do  you  remember  the  date  of  the  execution  of 
the  option  on  the  lands  involved  in  this  controversy? 

A.  Well,  the  option  was  given,  I  think, — my  recol- 
lection [230 — 12]  is  that  an  option  was  given  to 
a  Mr.  Musser,  and  I  won't  say  positively,  but  my  im- 
pression is  that  his  rights  were  transferred  to  the 
Payette  Lumber  &  Manufacturing'  Company,  and 
then  a  further  agreement  made  with  the  Payette 
Lumber  &  Manufacturing  Company  and  myself  as 
trustee. 

Q.  Do  you  remember  when  the  option  was  given  to 
Mr.  Musser?        A.  No,  I  couldn't  tell  you. 

Q.  Was  that  some  time  before  the  execution  of  the 
deed?        A.  Yes,  sir. 

Q.  What  would  you  say  of  the  time  of  the  giving 
of  the  Musser  option  relative  to  the  time  when  Mr. 
Cobban  executed  the  deed  to  yourself?  Was  it  be- 
fore or  after? 

A.  I  don't  recollect  that  Mr.  Cobban  ever  executed 
a  deed  to  me. 

Q.  Mr.  Cobban  never  conveyed  any  title  to  you,  is 
that  your  recollection  ? 

A.  I  couldn't  say  positively. 

Q.  What  title,  then,  did  you  convey  to  the  Pay- 
ette Lumber  &  Manufacturing  Company  ? 
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A.  I  don't  know  whether  the  patents  came  to  me 
or  not. 

Q.  Is  it  your  best  recollection  that  this  land  was 
patented  in  your  name  f 

A.  Well,  I  can't  recall. 

Q.  Now,  you  say,  Mr.  Weirick — 

A.  It  is  my — 

Q.  Go  ahead.  I  will  withdraw  the  question  and 
give  the  witness  an  opportunity  to  finish  his  answer. 

A.  I  believe  it  is  my  recollection  now  that  Mr. 
Cobban,  as  a  piece  of  land  was  approved,  deeded  it  to 
me  as  trustee.     [231 — 13] 

Q.  Do  you  remember  whether  or  not  the  deeds 
from  Mr.  Cobban  to  yourself  were  executed  by  Mr. 
Cobban,  acting  as  attorney  in  fact  for  Mollie  Conk- 
lin and  for  Emily  M.  ReddK^  and  Edwin  A.  Reddy, 
administratrix  and  administrator  of  the  estate  of 
Patrick  Reddy,  deceased?        A.  No,  sir. 

Q.  You  don't  remember  that?        A.  No,  sir. 

Q.  You  state  that  after  the  option  from  you  to  Mr. 
Musser,  that  some  time  thereafter  the  option  or  the 
right  to  the  option  was  transferred  to  the  Payette 
Lumber  &  Manufacturing  Company,  and  you  entered 
into  further  negotiations  with  them  personally.  Is 
that  correct  ? 

A.  My  recollection  is,  the  rights  of  the  original  op- 
tion w^as  transferred  to  the  Payette  Lumber  &  Manu- 
facturing Company. 

Q.  And  thereafter  you  made  a  further  agreement 
with  them  in  regard  to  the  sale  f 

A.  Well,  if  I  did,  it  was  under  the  same  terms  as 
the  original  option. 
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Q.  Now,  Mr.  Weirick,  did  you  furnish  to  the  Pay- 
ette Lumber  &  Manufacturing  Company  an  abstract 
of  title  of  the  lands  involved  in  this  case  at  the  time 
you  delivered  the  deed,  or  before? 
A.  Not  to  my  recollection. 

Q.  Now,  Mr.  Weirick,  in  examining  the  deed 
marked  Defendants'  Exhibit  ^^A,"  I  notice  that  the 
grantor  is  E.  B.  Weirick,  trustee.        A.  Yes,  sir. 

Q'.  Now,  at  the  time  you  executed  that  deed  and 
delivered  it  to  the  defendant  Payette  Lumber  & 
Manufacturing  Company  did  you  make  any  request, 
or  did  they  make  any  request  of  you  to  know  for 
whom  you  were  acting  as  trustee  ?        A.  No,  sir. 

Q.  Did  they  ask  you  any  question  as  to  the  person 
for  whom  you  were  trustee  ?     [232 — 14] 
A.  Not  to  my  recollection. 

Q.  Did  they  make  any  inquiry  from  you  as  to  the 
nature  of  the  title  that  you  held  to  the  property  in 
question?         A.  No,  sir,  not  that  I  recall. 

Q.  If  they  had  made  such  inquiry  you  would  recall 
it,  would  you  not,  Mr.  Weirick? 

A.  Well,  not  necessarily,  it  has  been  so  long  ago. 
Q.  Do  you  remember  whether  or  not  they  ques- 
tioned vour  authoritv  as  trustee  to  make  the  deed  in 
question  ? 

A.  I  don't  think  they  ever  raised  the  question  to 
me. 

Q.  Now,  did  you  deliver  the  deed  personally  to  the 
Payette  Lumber  &  Manufacturing  Company? 
A.  No,  sir. 
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Q.  If  the  Payette  Lumber  &  Manufacturing  Com- 
pany had  inquired  of  you  for  whom  you  were  acting 
as  trustee,  vou  would  have  informed  them  that  Mr. 
Cobban  was  one  of  the  parties  in  interest,  would  you 
not? 

A.  R.  M.  Cobban  Realty  Company  was  interested. 

Q.  And  you  would  have  informed  them  that  Mr. 
Cobban  was  acting  as  agent  for  yourself  and  asso- 
ciates?       A.  Yes,  sir. 

Q.  Did  they  make  any  inquiry  whether  or  not,  in 
purchasing  this  lieu  scrip,  Mr.  Cobban  was  acting  as 
your  agent  or  as  the  agent  for  you  and  your  asso- 
ciates ? 

A.  I  don't  recall  that  they  made  any  inquiry  of 
that  kind. 

Q.  You  had  no  dealings  with  the  complainant 
Mollie  Conklin,  did  you,  Mr.  Weirick? 

A.  No,  sir. 

Q.  You  never  have  met  her?        A.  No,  sir. 

Q.  And  know  nothing  with  regard  to  what  dealings 
Mr.  Cobban  had  with  her?  A.  No,  sir.  [233 — 
15] 

Q.  If  any?        A.  No,  sir. 

Q.  I  believe  you  stated  that  you  had  never  ex- 
amined any  of  the  papers  that  were  delivered  to  Mr. 
Cobban,  in  regard  to  the  purchase  of  this  property? 

A.  No,  I  never  examined  them  with  the  idea  of 
passing  upon  them  at  all.  It  was  something  I  knew 
nothing  at  all  about,  and  matters  of  that  kind  were 
left  with  Mr.  Cobban,  to  prove  the  papers. 

Mr.  DAVIDSON.— I  believe  that  is  all.  [234r— 
16] 
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R.  M.  COBBAN,  called  and  sworn  as  a  witness^ 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  BLAKE.) 

Q.  You  may  state  your  name,  place  of  residence 
and  occupation. 

A.  R.  M.  Cobban;  Missoula,  Montana;  occupation, 
real  estate  dealer. 

Q.  State  whether  or  not  you  were  acquainted  with 
one  John  A.  Benson  in  the  year  1900,  or  prior  to  that 
time. 

A.  I  had  never  heard  of  him  at  that  time. 

Q.  In  1901? 

A.  I  had  business  dealings  with  him. 

Q.  Had  you  met  him  personally  at  that  time  ? 

A.  No,  sir. 

Q.  Had  you  ever  met  the  defendant  Campbell? 

A.  Not  until  lately  I  never  met  him. 

Q.  Before  1901  ?        A.  No,  sir. 

Q.  You  may  state,  Mr.  Cobban,  the  manner  in 
which  you  acquired  the  rights  to  select  the  lieu  lands 
described  in  the  amended  bill  of  complaint  in  this 
suit. 

A.  I  had  been  acquiring  scrip  for  a  year  or  two 
prior  to  1901. 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  pertaining — 

Mr.  BLAKE. — That  isn't  the  question  I  am  ask- 
ing. 
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Mr.  DAVIDSON. — No,  it  is  not  responsive  to  the 
question  at  all. 

Mr.  BLAKE. — Just  with  reference  to  the  rights  in- 
volved here. 

A.  I  purchased  in  the  usual  manner  from — 
[235—17] 

Mr.  DAVIDSON. — We  now  move  to  strike  that 
out  as  a  conclusion  and  not  a  fact. 

Mr.  BLAKE. — Let  him  answer  the  question  and 
then  you  can  make  all  the  objections  you  want  to. 

A.  From  John  A.  Benson,  lieu  lands  and  the  right 
to  make  selection  of  the  lands  that  are  involved  in 
this  action. 

Mr.  DAVIDSON.— We  move  to  strike  out  all  of 
the  last  answer  of  the  witness,  on  the  ground  that 
the  same  is  a  conclusion  of  the  witness,  and  does  not 
contain  any  fact  appertaining  to  any  of  the  ques- 
tions involved  in  this  case,  and  as  incompetent,  ir- 
relevant and  immaterial. 

Mr.  BLAKE.— Go  ahead. 

WITNESS. — Do  you  wish  me  to  describe  the  man- 
ner in  which  I  purchased  them? 

Mr.  BLAKE.— That  is  what  I  asked  vou. 

A.  Well,  I  learned  of  John  A.  Benson  as  a  dealer 
in  scrip,  and  I  corresponded  with  the  various  dealers, 
and  I  learned  that  John  A.  Benson  had  so-called 
scrip  for  sale.  I  got  his  quotations  on  the  lands, 
and  ordered  from  time  to  time  various  amounts  as  I 
needed  it,  and  among  the  lots  that  were  furnished 
to  me  were  the  lots  that  are  enumerated  in  this  bill 
of  complaint.     The  papers  in  each  case  were  sent 
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through  one  of  the  banks,  either  the  First  National 
Bank  of  Butte  or  one  of  the  banks  of  Boise,  and  con- 
tained an  abstract  of  title  of  the  lands,  together  with 
the  various  papers,  which  was  an  application  to 
select,  and  powers  of  attorney,  and  various  other 
papers,  and  a  draft  for  the  amount  of  the  purchase. 
In  the  cases  of  these  lands  I  believe  in  every  case  it 
was  $4.00  an  acre.  The  papers  were  delivered  to  me 
for  examination  by  the  bank,  and  after  examination 
the  draft  was  paid  and  the  papers  delivered  to  me  as 
mine.     [236—18] 

Q.  Were  you  familiar  with  the  market  value  of 
scrip  at  that  time  ?        A.  Yes,  sir. 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  and  not  tending  to 
prove  any  of  the  material  issues  in  this  case. 

Mr.  BLAKE. — ^^Q.  State  whether  or  not  you  paid 
the  market  value  for  this  scrip  purchased  and  used 
in  the  selection  of  the  lieu  lands  involved  here. 

Mr.  DAVIDSON. — We  object  to  it  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
any  of  the  material  issues  in  this  case. 

Mr.  BLAKE. — Q.  Did  you  ever  have  any  business 
relations  or  transactions  with  the  complainant 
Mollie  Conklin?        A.  I  did  not. 

Q.  Did  you  ever  meet  her  or  know  her? 

A.  I  did  not.     I  never  saw  her. 

Q.  Among  the  papers  which  you  had  received  for 
this  so-called  scrip  were  included,  I  believe  you 
stated,  a  deed  of  relinquishment  from  the  United 
States  and  an  abstract  of  title. 
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Mr.  DAVIDSON.— He  didn't  state  that  there  was 
a  deed,  judge.     Pardon  me  for  interrupting  you. 

Mr.  BLAKE.— I  Avill  ask  him. 

Q.  State  fully  what  papers  would  be  received  with 
this  so-called  scrip,  or  rather,  the  right  to  select  lieu 
lands. 

A.  An  abstract  of  title,  a  deed  from  the  parties 
holding  title  to  the  United  States  Government,  show- 
ing the  certificate  of  the  recorder  of  the  county  in 
which  the  lands  were  situated  that  it  had  been  prop- 
erly recorded. 

Mr.  DAVIDSON.— We  want  to  object  to  that  as 
to  the  contents  [237 — 19]  of  any  deed,  as  the  deed 
would  be  the  best  evidence,  and  he  was  going  ahead 
to  state  what  the  deeds  would  show. 

Mr.  BLAKE. — We  never  undertook  to  establish 
title  by  those  deeds,  you  understand. 

Q.  Go  ahead. 

A.  An  application  to  select  lands,  signed  by  the 
parties  purporting  to  have  deeded  the  lands  to  the 
Government,  the  same  parties,  the  parties  to  the  deed 
to  the  Government;  a  power  of  attorney  to  sell  and 
convey  the  lands,  and  usually  a  power  of  attorney 
to  do  other  acts  necessary  in  the  cases,  and  often- 
times there  were  several  other  papers, — not  in  all 
cases.  There  were  new  rules  developed  by  the  de- 
partment all  the  time  which  called  for  some  papers 
which  were  not  of  any  particular  consequence,  but 
those  Avere  the  principal  papers. 

Q.  I  believe  you  stated  that  you  bought  scrip  or 
lieu  land  selection  rights  from  other  parties  besides 
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Mr.  Benson?        A.  I  did. 

Q.  And  you  were  engaged  in  the  busines  of  buying 
lieu  land  rights,  were  you? 

A.  I  purchased  a  very  large  amount  of  land  at  that 
time. 

Q  Now,  as  to  these  powers  of  attorney  that  would 
be  included  in  the  papers  received,  would  the  name 
of  the  attorney  in  fact  appear  in  those  powers  of 
attorney?        A.  No,  sir. 

Q.  State  whether  or  not  that  would  be  inserted 
after  the  papers  were  received. 

A.  It  would,  together  with  the  description  of  the 
land  to  be  selected,  and  the  land  office  at  which  the 
selection  would  be  made. 

Q.  State,  from  your  experience,  and  having  been 
engaged  in  that  business  at  that  time,  as  to  what  the 
custom  was  in  regard  [238 — 20]  to  the  insertion 
of  the  name  of  the  attorney  in  fact  after  these  papers 
would  be  received. 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  inmiaterial,  as  not  pertinent  to 
any  issue  in  this  case,  and  an  hnproper  way  of  show- 
ing title  to  real  estate. 

Mr.  BLAKE. — We  are  not  attempting  to  show  any 
title  to  real  estate. 

A.  It  is  the  usual  custom,  and  was  the  case  in  every 
selection,  covering  some  two  hundred  selections 
which  I  handled  at  that  time.  And  I  will  further 
state  that  not  only  myself,  but  I  was  familiar  with 
the  methods  being  pursued  by  all  of  the  larger  com- 
panies at  that  time  acquiring  lands  in  that  vicinity. 
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Mr.  BLAKE.— Q.  State  when  vou  first  heard  of 
Mollie  Conklin,  directly,  or  state  whether  or  not  you 
received  any  communication  or  any  notice  from  her 
with  reference  to  the  base  lands  which  had  been  re- 
linquished by  her  and  by  the  estate  of  Patrick  Reddy, 
deceased. 

A.  The  first  notice  I  ever  received  from  her,  I 
believe,  Avas  in  October  or  November,  1903. 

Q.  Have  you  that  notice?        A.  I  have. 

Q.  I  will  ask  you  whether  you  received  that  notice 
in  due  course  of  mail?        A.  I  did. 

Q.  At  about  what  time? 

A.  Some  time  in  November,  1903, 1  should  think. 

Mr.  BLAKE. — I  will  ask  to  have  this  marked  as 
an  exhibit. 

The  above  paper  was  thereupon  marked  as  Defend- 
ant P.  L.  Mfg.  Co.  &  Cobban  &  Weirick  Exhibit  ^^B." 

Mr.  BLAKE.— We  offer  it  in  evidence.  [239— 
21] 

Mr.  DAVIDSON.— We  object  to  the  introduction 
of  the  paper  marked  Defendants'  Exhibit  ^^B,''  on 
the  ground  that  it  is  not  properly  identified. 

Mr.  BLAKE.— Q.  I  will  ask  you,  Mr.  Cobban, 
whether  you  at  any  time  ever  entered  into  any  agree- 
ment with  the  defendants  Benson  or  Campbell,  or 
anyone  else,  whereby  it  was  intended  to  acquire  lands 
from  Mollie  Conklin,  or  the  estate  of  Patrick  Reddy, 
deceased,  or  to  acquire  the  right  from  either  of  those 
parties  to  select  lieu  lands  in  lieu  of  the  base  lands 
which  had  been  surrendered  to  the  United  States  or 
relinquished  to  the  United  States  by  Mollie  Conklin 
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or  the  estate  of  Patrick  Reddy,  deceased. 

Mr.  DAVIDSON.— We  object  to  that  on  the 
ground  that  it  calls  for  an  agreement  which,  under 
the  statute  of  frauds,  should  be  in  writing,  and  that 
it  would  not  be  the  best  evidence. 

A.  I  did  not  know  Mr.  Campbell  or  Mr.  Metson, 
and  the  only  dealings  I  ever  had  with  John  A.  Ben- 
son was  in  the  way  of  the  purchase  of  scrip,  as  here- 
tofore stated. 

Mr.  DAVIDSON. — We  move  to  strike  out  the  an- 
swer as  not  responsive  to  the  question. 

Mr.  BLAKE. — Q.  Were  you  acquainted,  during 
the  years  1900,  1901,  or  1902,  with  any  of  the  stock- 
holders or  officers  or  agents  or  representatives  of  the 
defendant  Payette  Lumber  &  Manufacturing  Com- 
pany?       A.  Yes,  sir. 

Q.  Whom?        A.  During  what  time? 

Q.  The  years  1900,  1901  and  1902. 

A.  No,  sir,  I  was  not,  up  until  1903.  I  will  qualify 
that.  I  met  some  of  the  gentlemen  connected  with 
that  company  in  the  [240 — 22]  latter  part  of 
1902,  but  I  believe  there  was  no  such  company  in  ex- 
istence at  that  time,  but  some  of  the  gentlemen  who 
afterwards  composed  that  company. 

Q.   Which  ones? 

A.  William  Deary  and  William  Musser,  and  I  am 
not  certain  whether  I  met  anv  others  at  that  time 

ft' 

or  not. 

Q.  Did  you  have  any  dealings  with  them  with  re- 
gard to  the  acquisition  of  this  lieu  land  scrip,  of  these 
lieu  land  rights  which  you  have  referred  to? 
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A.  Not  as  the  Payette  Lumber  &  Manufacturing 
Company,  but  individually  to  William  Musser  an  op- 
tion was  given  for  the  purchase  of  all  the  timber  lands 
which  we  had. 

Q.  I  don't  think  you  understand  the  question. 

The  last  question  was  thereupon  read  by  the 
stenographer. 

A.  I  did  not,  in  any  way,  shape  or  manner,  except 
they  got  the  lieu  lands  that  I  had. 

Q.  That  is  what  I  want. 

A.  We  had  simply — 

Q.  What  I  refer  to,  Mr.  Cobban,  as  the  right  to 
select  the  lieu  lands  described  in  the  bill  of  complaint. 

A.  The  selections  had  been  long  since  made,  and 
generally  approved  by  the  general  land  office  before 
ever  I  met  any  of  these  people. 

Q.  Did  you  have  any  information  or  knowledge 
other  than  what  you  have  related  with  reference  to 
the  manner  in  which  these  lieu  land  rights  were  ac- 
c^uired  from  Mollie  Conklin  and  the  personal  repre- 
sentatives of  Patrick  Reddy,  deceased? 

A.  I  knew  nothing  whatever  except  what  was  con- 
tained in  the  papers  themselves  that  were  sent  to 
me,  which  were  seemingly  in  regular  order,  and  the 
communications  of  Mr.  Benson  to  sell  me  lieu  lands 
at  the  agreed  price. 

Mr.  DAVIDSON. — We  move  to  strike  out  the  an- 
swer of  the  witness  on  the  ground  that  he  is  attempt- 
ing to  state  what  is  shown  by  [241 — 23]  written 
instruments,  and  upon  the  ground  that  it  is  not  the 
best  evidence,  in  that  it  has  not  accounted  for  the 
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nonproduction  of  the  instruments  themselves. 
Mr.  BLAKE.— I  think  that  is  all. 

Cross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Mr.  Cobban,  you  say  that  in  each  individual 
case  where  you  got  selections  of  the  lands  involved 
here,  that  you  received  a  power  of  attorney  to  sell 
the  land?        A.  Yes,  sir. 

Q.  Now,  those  powers  of  attorney  were  acknowl- 
edged, were  they,  at  the  time  they  were  delivered  to 
you?        A.  I  believe  they  were. 

Q.  Mr.  Cobban,  I  will  call  your  attention  to  an 
instrument  marked  Complainant's  Exhibit  ^^C"  for 
identification,  purporting  to  be  a  power  of  attorney 
from  Mollie  Conklin  to  R.  M.  Cobban.  You  mav  ex- 
amine  that  and  state  whether  or  not  that  is  one  of 
the  powers  of  attorney  which  you  received. 

A.  I  would  say  it  was. 

Q.  Now,  Mr.  Cobban,  when  the  power  of  attorney, 
Complainant's  Exhibit  '^C,"  was  delivered  to  you, 
did  it  contain  the  name  of  R.  M.  Cobban,  of  Missoula, 
Missoula  County,  State  of  Montana? 

A.  It  did  not. 

Q.  Who  filled  in  that  part? 

A.  It  was  filled  in  by  my  office. 

Q.  And  that  was  filled  in  by  you  or  by  your  in- 
structions after  it  was  delivered  to  you  by  the  bank  ? 

A.  It  was. 

Q.  I  will  ask  you  who  filled  in  the  typewritten  part, 
nineteenth,  September,  We,  Mollie  Conklin  (a 
widow),  Bakersfield,  Kern,  California,  including  the 
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description  of  certain  lands  in  California.     [242 — 

24] 

A.  That  was  all  filled  in  when  it  came  to  me. 

Q.  That  was  all  complete  1        A.  Yes. 

Q.  Then,  after  you  received  the  instrument  though 
you  inserted  your  name  as  the  person  constituted 
the  attorney  in  fact,  with  your  residence  and  ad- 
dress.    Is  that  correct  ?        A.  I  did,  or  had  it  done. 

Q.  Now,  to  save  time,  Mr.  Cobban,  you  received  a 
power  of  attorney  for  each  of  the  several  tracts  of 
land  involved  herein,  did  you  not,  the  same  as  the 
power  of  attorney  shown  you  marked  Complainant's 
Exhibit  "C'^. 

A.  Not  necessarilv  for  each  subdivision,  but  for 
each  selection. 

Q.  Now,  Mr.  Cobban,  I  have  here  the  exhibits, 
Complainant's  Exhibits  *^D"  to  '*M,"  inclusive,  each 
being  a  power  of  attorney  in  substance  the  same  as 
the  power  of  attorney  shown  you.  Complainant's  Ex- 
hibit *'C,"  and  I  will  ask  you  whether  or  not  the 
name  of  R.  M.  Cobban,  as  attorney  in  fact,  was  in- 
serted bv  you  or  bv  vour  instructions  in  each  of  those 
instruments  after  their  delivery  to  you.  Those  w^ere 
furnished  by  Judge  Blake  at  the  time  of  the  other 
hearing.  I  don't  want  to  take  up  each  one  in- 
dividually. 

Mr.  BLAKE.— We  will  admit  that. 

Mr.  DAVIDSON.— Very  well.  If  counsel  desires 
to  admit  that  in  the  various  powers  of  attorney — 

WITNESS. — I  would  like  to  look  through  these  a 
moment ;  it  won't  take  but  a  moment. 
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Mr.  DAVIDSON.— Very  well. 

WITNESS. — As  far  as  these  are  concerned,  they — 

Mr.  DAVIDSON.— Then  as  far  as  the  ones 
marked  Complainant's  Exhibit  ''D''  to  '^L"  inclu- 
sive, they  were  all  in  blank  as  far  as  the  name  of  the 
attorney  in  fact  were  concerned  at  the  time  they 
[243 — 25]     were  delivered  to  you?        A.  Yes,  sir. 

Q.  And  the  description  of  the  land  was  in  blank  ? 

A.  Not  the  description  of  the  base  land, — the  de- 
scription of  the  selected  land. 

Q.  Now,  Mr.  Cobban,  referring  to  the  paper 
marked  Complainant's  Exhibit  ^'M,"  being  a  cer- 
tified copy  of  a  power  of  attorney  purporting  to  be 
a  power  of  attorney  froan  Mollie  Conklin  and  Emily 
M.  Eeddy  and  Edwin  A.  Reddy,  administratrix  and 
administrator  of  the  estate  of  Patrick  Reddy,  de- 
ceased, to  R.  M.  Cobban,  I  will  ask  you  whether  or 
not  your  recollection  is  that  you  filled  in  the  name 
of  R.  M.  Cobban  as  the  attorney  in  fact  on  the  origi- 
nal of  that  after  it  was  delivered. 

A.  I  cannot  say,  because  I  believe  there  were 
some  received  in  which  the  name  was  filled  in. 

Q.  Did  you  receive  any  other  powers  of  attorney 
from  Mollie  Conklin  affecting  any  lands  involved 
in  this  controversy  other  than  those  that  have  been 
shown  you?        A.  I  think  so. 

Q.  Have  you  those  in  your  possession? 
A.  No,  I  think  they  were  forwarded  to  the  De- 
partment   in    Washington,    together    with    the    ab- 
stracts. 

Q.  I  mean  powers  of  attorney  to  sell. 
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A.  I  couldn't  tell  without  seeing  what  descrip- 
tions are  covered  by  those. 

Q.  Now,  you  say  in  each  case  there  was  delivered 
to  you  also  an  application, — just  withdraw  that  ques- 
tion. Now,  Mr.  Cobban,  at  the  time  these  various 
powers  of  attorney  to  sell  the  lands  selected  were 
delivered  to  you,  you  may  state  w^hether  or  not  they 
showed  upon  their  face  that  they  had  been  acknowl- 
edged before  a  notary  public  previous  to  their  de- 
livery.        A.  They  did. 

Q.  And  you  filled  in  the  name  of  R.  M.  Cobban 
after    the     [244 — 26]     instruments    had    been    ac- 
know^ledged  by  the  parties  executing  them? 
A.  I  did. 

Q.  Now,  Mr.  Cobban,  I  understand  you  to  say  that 
in  each  case  there  was  delivered  to  you  for  each 
selection  also  an  application  to  select  lands  in  lieu 
of  the  base  lands  surrendered.        A.  Yes,  sir. 

Q.  That  purported  to  be  signed  by  the  persons 
who  had  relinquished  the  base  lands  to  the  Govern- 
ment ?        A.  It  was. 

'Q.  And  purported  to  be  signed  by  Mollie  Conklin 
and  Emily  M.  Reddy  and  Edwin  A.  Reddy,  repre- 
sentatives of  the  estate  of  Patrick  Reddy,  deceased? 
A.  I  think  there  was  a  little  difference  in  the  way 
some  of  those  were  signed;  but  that  is  practically 
the  fact. 

Q.  We  are  just  trying  to  get  at  the  general  con- 
dition. Now,  Mr.  Cobban,  at  the  time  those  applica- 
tions to  select  were  delivered  to  you,  you  may  state 
whether  or  not  they  contained  a  description  of  the 


270  E.  M.  Cobban  et  al, 

(Testimony  of  E.  M.  Cobban.) 

Jand  to  be  selected  in  lieu  of  the  base  lands. 

A.  They  did  not. 

Q.  Who  filled  in  those  instruments,  selecting  the 
description  of  the  lands  to  be  selected? 

A.  I  did,  or  had  it  done. 

Q.  Now,  Mr.  Cobban,  after  you  filled  those  blanks 
with  the  descriptions  of  the  lands  to  be  selected,  you 
would  file  those  applications  in  the  land  office? 

A.  I  would. 

Q.  And  you  filled  in,  in  the  powers  of  attorney 
to  sell,  the  name  of  R.  M.  Cobban  as  attorney  in  fact 
before  they  were  filed  for  record, — is  that  true? 

A.  Yes,  sir.     [2441/2—27] 

Q.  Now,  Mr.  Cobban,  were  you  ever  authorized  in 
writing  or  otherwise  by  the  complainant  Mollie 
Conklin  to  insert  your  name  in  any  power  of  at- 
torney to  sell  any  of  the  lands,  the  lieu  lands,  de- 
scribed in  the  bill  of  complaint  herein,  or  ever  au- 
thorized to  insert  your  name  or  the  name  of  any 
other  person? 

A.  Only  in  a  general  way  as  her  agent. 

Q.  1  am  not  asking  you  generally;  I  am  asking  you 
specifically. 

A.  Not  from  Mollie  Conklin  personally. 

Q.  You  were  not  authorized  then  by  Mollie  Conk- 
lin to  insert  your  name  in  any  of  those  instruments? 

A.  I  was  directed  by  the  party  from  whom  I  pur- 
chased to  do  so. 

Q.  Did  Mr.  Benson  ever  show  you  any  authority 
in  writing,  or  other  authority,  to  authorize  you  to 
insei't  your  name  in  an  instrument  executed  by  Mol- 
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lie  Conklin  involving  lands  involved  herein? 

A.  He  did  not. 

Q.  Did  Mollie  Conklin  ever  authorize  you,  or 
either  of  the  Reddys  authorize  you  to  insert  the  de- 
scription of  any  lands  to  be  selected  in  the  applica- 
tion to  select  lieu  lands? 

A.  I  considered  it  an  authorization. 

iQ.  Did  they  ever  directly  authorize  you? 

A.  Only  in  a  general  way. 

Q.  Do  you  mean  by  that  that  you  had  any  com- 
munications or  other  word  from  them  authorizing 
such  insertion? 

A.  I  did  not,  other  than  the  usual  way,  and  the 
fact  that  the  papers  came  for  a  consideration,  and 
there  could  be  no — 

Q.  Well,  you  assumed  from  the  fact  that  the 
papers  were  delivered  to  you  for  a  consideration 
that  you  had  a  right  to  make  such  insertions  as  you 
might  see  fit? 

A.  The  papers  could  be  construed  in  no  other  way. 

Q.  Did  you  assume  from  the  fact  that  the  papers 
were  delivered  to  you  incomplete  that  you  had  a 
right  to  insert  [245 — 28]  in  them  such  things  as 
you  thought  necessary  ?        A.  I  did. 

Q.  And  you  acted  upon  that  assumption  ? 

A.  I  did. 

Q.  Now,  at  the  time  you  were  purchasing  these 
rights  were  you  acting  as  agent  for  yourself  and  Mr. 
Weirick  and  others,  Mr.  Co^bban  ? 

A.  I  was  for  the  R.  M.  Cobban  Realty  Company 
and  others. 


272  R,  M.  Cobban  et  al. 

(Testimony  of  R.  M.  Cobban.) 

Q.  And  you  was  a  partner  in  that  company? 

A.  I  was  a  stockholder  in  the  corporation. 

Q.  You  filed  an  answer  in  this  cause,  did  you  not, 
Mr.  Cobban?        A.  I  think  so. 

Q.  And  do  you  remember  whether  or  not  you  veri- 
fied that  answer?        A.  I  presume  I  did. 

Mr.  DAVIDSON.— The  clerk's  office  is  closed,  Mr. 
Blake,  so  I  will  show  him  a  copy  that  was  served 
upon  me.     I  suppose  there  will  be  no  objection. 

Q.  I  call  your  attention,  Mr.  Cobban,  to  the  first 
subdivision  of  the  affirmative  defense  of  the  answer 
of  R.  M.  Cobban  and  E.  B.  Weirick,  individually 
and  as  trustee,  appearing  on  page  18  of  the  separate 
answer  of  the  defendants  filed  herein,  wherein  it  is 
alleged  that  on  or  about  Pebruar}^  19th  you  under- 
took to  purchase  the  lieu  lands  for  the  investment 
purposes  of  yourself,  Mr.  Weirick  and  other  as- 
sociates, and  ask  you  whether  or  not  that  answer 
was  verified  by  you,  and  whether  that  was  a  true 
statement. 

A.  In  a  way  it  was,  but  it  should  have  stated  the 
R.  M.  Cobban  Realty  Company  instead  of  individ- 
ually, although  I  was  benefited  thereby.     [246 — 29] 

Q.  Mr.  Cobban,  in  all  of  your  transactions  involv- 
ing the  purchase  of  what  you  term  this  lieu  scrip, 
and  the  selection  of  the  lieu  lands  involved  in  this 
case,  you  were  acting  as  agent  for  Mr.  E.  B.  Wei- 
rick, trustee  and  individually,  and  your  associates 
named  by  him?        A.  Yes,  sir. 

Q.  And  you  were  one  of  the  parties  beneficially 
interested  in  that  contract? 
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A.  I  was  to  that  extent. 

Q.  Now,  Mr.  Cobban,  Mr.  Weirick  and  your  as- 
sociates, of  which  vou  was  a  member,  furnished  the 
money  that  was  paid  for  the  purchase  of  this  scrip, 
as  you  call  it?        A.  Yes,  sir. 

Q.  And  do  I  understand  that  you  afterwards 
deeded  any  of  this  property  to  Mr.  Weirick'? 

A.  I  did. 

Q.  At  the  time  you  deeded  it,  did  he  pay  you  any 
consideration  for  the  execution  of  that  deed,  fur- 
ther than  the  amount  that  had  been  paid  at  the  time 
of  the  purchase? 

A.  None  whatever;  I  was  simply  a  trustee  for 
him. 

Q.  You  was  simply  a  trustee  for  him? 

A.  Yes,  sir. 

Q.  Now,  this  agreement  to  locate  the  land  for  Mr. 
Weirick  and  yourself  and  others  w^as  made  before 
you  purchased  any  scrip  or  the  right  to  select  any 
of  the  lieu  lands  involved  in  this  case  ?        A.  It  was. 

Q.  And  this  deed  made  afterwards  was  made  pur- 
suant to  an  agreement  between  yourself,  Mr.  Wei- 
rick and  the  other  gentlemen  for  the  acquisition  of 
the  property?        A.  Yes,  sir.     [247 — 30] 

Q.  Now^,  you  say  you  became  acquainted  with  Mr. 
Musser  along  about  the  year  1902  ?        A.  Yes,  sir. 

Q.  At  that  time  did  you  enter  into  any  negotia- 
tions with  Mr.  Musser  for  the  sale  to  him  or  to  any 
corporation  to  be  organized  by  him  of  the  lands  in- 
volved in  this  case? 

A.  Those  lands  and  others. 
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Q.  When  did  you  give  him  the  option  to  which 
vow  have  testified? 

A.  Either  in  December,  1902,  or  January,  1903; 
I  am  not  certain,  about  that  time. 

Q.  No  part  of  the  purchase  price  was  paid  at  that 
time,  was  it,  Mr.  Cobban? 
A.  Yes,  sir;  simply  a  dollar. 
Q.  Just  simply  one  dollar,  as  a  nominal  considera- 
tion? 

A.  It  was  an  option,  and  the  dollar  given  as  a 
part  of  the  purchase  price. 

Q.  And  the  only  part  of  the  purchase  price  paid 
until  the  time  of  the  execution  and  delivery  of  the 
deed  marked  Defendant's  Exhibit  ^^A"? 

A.  I  think  there  was  a  payment  made  prior  to 
that  time;  I  think  there  was  a  ten  thousand  dollar 
pajrment  made  prior  to    that  time. 

Q.  Were  you  acquainted  with  one  Mr.  Henry  Tur- 
rish,  I  believe?        A.  Yes,  sir. 

Q.  Was  he  interested  in  the  negotiations  made  by 
you  and  Mr.  Musser  ? 

A.  I  am  not  certain  whether  I  knew  him  at  that 
time,  or  shortly  afterwards. 

Q.  You  did  afterwards  become  acquainted  with 
him?        A.  Yes,  sir.     [248—31] 

Q.  You  became  acquainted  also  about  the  same 
time  with  one  Mr.  William  Deary,  I  believe  you 
stated?        A.  Yes,  sir. 

Q.  And  was  he  interested  in  the  negotiations  which 
took  place  between  yourself  and  Mr.  Musser? 
A.  He  was. 
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Q.  These  gentlemen,  Mr.  William  Deary  and  Mr. 
Musser  and  Mr.  Turrish  afterwards  became  the 
promoting  stockholders  of  the  Payette  Lumber  & 
Manufacturing  Company,  did  they  not? 

A.  I  believe  so,  yes,  sir. 

Q.  Now,  Mr.  Cobban,  at  the  time  the  land  was 
conveyed,  at  the  time  of  the  delivery  of  the  deed 
marked  Defendants'  Exhibit  ^* A,"  do  you  know  what 
instruments,  if  any,  was  furnished  to  them,  other 
than  the  deed  itself? 

A.  An  abstract  of  title  in  each  instance. 

Q.  An  abstract  of  title?        A.  Yes,  sir. 

Q.  Now,  then,  Mr.  Cobban,  did  you  conduct  the 
negotiations  for  the  sale  of  this  land  up  to  the  time 
of  the  delivery  of  the  deed,  with  Mr.  Musser  and 
their  assigns,  the  Payette  Lumber  &  Manufacturing 
Company  ? 

A.  I  did,  in  conjunction  with  Mr.  Weirick.  I  did 
a  good  deal  of  the  negotiating,  and  then  my  negotia- 
tions were  confirmed  by  Mr.  Weirick  and  the  other 
members  of  the  syndicate. 

Q.  Now,  Mr.  Cobban,  did  the  Payette  Lumber  & 
Manufacturing  Company,  or  any  of  their  agents,  at 
the  time,  or  before  the  closing  of  the  sale  of  the 
property  at  the  time  stated  in  the  deed  marked  De- 
fendants' Exhibit  ^^A,"  make  any  inquiry  of  you 
as  to  who  E.  B.  Weirick,  trustee,  was  trustee  for, — 
the  person  appearing  as  grantor  in  the  deed  marked 
Defendants'  Exhibit  ^^A"?     [249—32] 

A.  They  required  an  abstract  of  the  title,  to  show 
all  instruments  that  affected  the  title. 
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Q.  I  will  repeat  the  question.  Did  the  Payette 
Lumber  &  Manufacturing  Company,  or  any  of  their 
agents  or  officers,  in  any  negotiations  with  you  in- 
volving the  sale  of  the  lands  in  controversy  herein, 
ask  you,  or  make  inquiry  from  you  as  to  who  E.  B. 
Weirick,  tinistee,  was  trustee  for,  affecting  the  title 
of  this  property? 

A.  I  think  so;  I  think  they  knew  who  the  mem- 
bers of  the  syndicate  were,  and  the  manner  in  which 
it  had  been  conducted,  the  manner  of  our  acquiring 
the  timber. 

Q.  Did  you  inform  the  Payette  Lumber  &  Manu- 
facturing Company  or  any  of  their  officers  that  you 
had  acquired  the  right  to  select  this  land  for  the  use 
and  benefit  of  Mr.  Weirick  and  yourself  and  other 
parties,  and  that  you  had  conveyed  it  to  Mr.  Wei- 
rick for  the  purpose  of  carrying  out  an  agreement 
under  which  you  had  secured  these  rights? 

A.  I  am  not  certain  whether  I  told  them  that  or 
not. 

Q.  Did  you  inform  Mr.  Musser,  at  the  time  you 
gave  him  the  option,  that  you  and  Mr.  Weirick  had 
acquired  this  property  by  purchase  of  the  selections, 
and  that  it  had  been  conveyed  to  Mr.  Weirick  as 
trustee  for  yourself  and  your  associates? 

A.  Well,  in  a  general  way,  yes;  the  manner  of  ac- 
quiring the  lands  was  gone  into. 

Q.  Now,  who  represented  the  Payette  Lumber 
&  Manufacturing  Company  in  the  final  consumma- 
tion of  the  sale  of  the  property  involved  in  this  case  ? 

A.  William  Musser,  I  think,  and  Mr.  Deary. 
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Q.  Now,  your  best  recollection  has  it,  Mr.  Cobban, 
that  before  the  delivery  of  the  deed  marked  Defend- 
ants' Exhibit  ^^A,''  you  fully  informed  Mr.  Musser 
and  Mr.  Deary  as  to  the  exact  manner  in  which  you 
had  acquired  the  rights  to  select  the  lieu  [250 — 33] 
land  and  had  selected  the  lieu  land  involved  in  this 
case? 

A.  I  don't  know  that  I  went  explicitly  into  each 
case,  the  general  manner  that  they  were  taken  under 
lieu  selections,  these  lands  in  controversy  being  only 
a  small  portion  of  the  lands  conveyed  to  them.  They 
required  an  abstract  which  set  forth  the  essential, — 
everything  that  was  necessary. 

Q.  Did  that  abstract  of  title  show  the  contract 
under  and  by  which  Mr.  Weirick  held  these  lands 
as  trustee?         A.  No,  I  think  not. 

Q.  Did  you  inform  Mr.  Musser  and  Mr.  Deary, 
as  officers  of  the  Payette  Lumber  &  Manufacturing 
Company,  of  the  agreement  between  yourself  and 
Mr.  Weirick?         A.  I  do  not  know. 

Q.  Do  you  remember  whether  or  not  they  made 
any  inquiry  from  you  as  to  who  were  the  persons 
interested  with  Mr.  Weirick  in  this  property  and 
for  whom  he  held  as  trustee?        A.  I  couldn't  say. 

Q.  If  they  had  made  such  inquiry  would  you  have 
told  them  the  facts  as  you  have  told  them  here  ? 

A.  Most  assuredly. 

Redirect  Examination. 
(By  Mr.  BLAKE.) 

Q.  I  will  ask  you,  Mr.  Cobban,  a  matter  which  I 
overlooked    on    direct    examination,    and    that    is, 
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whether  or  not  you  ever  received  any  other  powers 
of  attorney  from  Mr.  Benson,  signed  by  MoUie  Conk- 
lin,  other  than  those  which  have  been  introduced  in 
evidence  here  as  defendants'  exhibits. 

A.  Yes,  sir. 

Q.  You  may  go  ahead  and  state  in  what  connec- 
tion, and  whether  it  was  a  power  of  attorney  that 
related  to  any  steps  to  be  taken  in  making  the  lieu 
selections  referred  to  in  the  bill  of  complaint  herein. 
[251—34] 

Mr.  DAVIDSON. — We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  not  the  best 
evidence,  as  the  instruments  speak  for  themselves. 

Mr.  BLAKE. — I  am  trying  to  find  out  first 
whether  he  received  any. 

WITNESS.— To  the  best  of  my  recollection,  I  did 
receive  others. 

Q.  You  may  state  in  what  connection  you  received 
those. 

Mr.  DAVIDSON.— We  object  to  that  as  not  the 
best  evidence ;  the  instruments  would  speak  for  them- 
selves. 

A.  I  had  prepared  and  printed  a  printed  form  of 
power  of  attorney,  particularly  authorizing  me  in 
all  of  these  lieu  land  selections  to  post  notices  that 
was  not  specifically  contained  in  some  of  the  other 
powers  of  attorney,  only  in  a  general  way,  and  these 
were  printed  forms,  with  my  name  and  address 
printed,  and  I  received  a  large  number  of  those 
powers  of  attorney,  and  it  is  my  recollection  and  be- 
lief that  I  received  a  niimber  of  them  from  Mollie 
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Conklin  and  the  Reddys,  through  John  A.  Benson. 

Mr.  DAVIDSON.— We  move  to  strike  out  all  that 
part  of  the  answer  of  the  witness  last  above  given 
relating  to  any  powers  of  attorney  purporting  to 
have  been  received  from  Mollie  Conklin,  on  the 
ground  that  the  evidence  is  not  the  best  evidence,  the 
instruments  speaking  for  themselves,  and  for  the 
further  reason  that  it  is  not  shown  that  the  instru- 
ments were  executed  by  the  plaintiff  Mollie  Conklin 
or  by  the  Reddys,  or  either  of  them,  to  the  TOtness. 

Mr.  BLAKE. — Q.  What  became  of  those  instru- 
ments, if  you  know,  Mr.  Cobban? 

A.  They  were  forwarded  to  Washington,  together 
with  the  applications. 

Q.  To  what  particular  place  in  Washington? 

A.  To  the  Commissioner  of  the  general  land  office, 
through  the  local  land  office.     [252 — 35] 

Q.  State  whether  or  not  they  were  required  to  be 
filed  in  the  local  land  office  when  the  selections  were 
mad^e,  or  during  the  course  of  the  making  of  the  lieu 
selections,  as  a  part  of  the  record. 

A.  They  were;  they  were  called  for  by  the  De- 
partment. 

Q.  How  long  after  the  receipt  of  these  powders  of 
attorney  which  have  been  introduced  in  evidence  as 
complainant's  exhibits  did  you  receive  the  other 
powers  of  attorney  referred  to  ? 

Mr.  DAVIDSON.— We  object  to  it  on  the  ground 
that  it  is  not  shown  that  the  witness  ever  received 
any  power  of  attorney  from  the  complainant  Mollie 
Conklin. 
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A.  They  followed  shortly  after  the  purchase  of  the 
scrip. 

Mr.  BLAKE.— Q.  Shortly  after? 

A.  Shortly  after. 

Q.  From  whom  did  you  receive  those  powers  of 
attorney,  that  is,  by  whom  were  they  mailed  to  you, 
if  you  know?         A.  John  A.  Benson. 

Q.  You  received  them  in  the  regular  course  of 
mail,  did  you?        A.  Yes,  sir. 

Mr.  DAVIDSON. — We  move  to  strike  out  the  tes- 
timony of  the  witness  relating  to  any  subsequent 
powers  of  attorney,  on  the  ground  that  it  is  not 
shown  that  they  were  ever  delivered  to  him  by  her 
or  executed  bv  her,  and  it  is  not  the  best  evidence. 
[253—36] 

[Testimony  of  E.  M.  Hoover,  for  Defendants.] 
E.  M.  HOOVER,  called  and  sworn  as  a  witness, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  BLAKE.) 

Q.  You  may  state  your  full  name  and  place  of 
residence  and  occupation. 

A.  E.  M.  Hoover;  Boise,  Idaho;  General  Manager 
of  the  Payette  Lumber  &  Manufacturing  Company. 

Q.  I  will  ask  you  whether  or  not  you  are  familiar 
with  the  lands  described  in  the  amended  bill  of  com- 
plaint herein,  referred  to  as  lieu  lands,  which  lands 
are  located  in  Boise  County,  Idaho.        A.  I  am. 

Q.  I  will  ask  you,  Mr.  Hoover,  whether  or  not  you 
were  familiar  with  the  market  value  of  those  lands 
at  the  time  of  the,  —on  the  19th  of  May,  1903. 
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A.  I  was. 

Q.  You  may  state  clearly  what  was  the  market 
value  of  lands  of  that  character  at  that  time. 

Mr.  DAVIDSON.— We  object  to  that  on  the 
ground  that  the  witness  has  not  shown  himself  quali- 
fied to  testify  as  to  the  value  of  the  lands  at  that 
time. 

A.  Lots  of  the  same  character  in  the  same  district 
could  be  had  under  scrip  filings  for  the  market  value 
of  scrip  at  that  time,  somewhere  about  five  dollars. 
It  could  be  purchased  from  individuals  at  between 
five  and  eight  dollars  an  acre. 

Q.  From  your  knowledge,  then,  as  to  the  value 
of  those  lands  and  lands  of  similar  character  at  that 
time,  what  would  you  say  as  to  eight  dollars  and 
fifty-five  cents  an  acre  being  a  fair  price  for  lands 
of  that  character? 

Mr.  DAVIDSON.— We  object,  on  the  ground  that 
the  witness  has  not  shown  that  he  is  qualified  to  tes- 
tify.    [254—37] 

A.  I  should  say  the  price  was  a  little  in  excess 
of  the  market  value  at  that  time. 

Mr.  BLAKE.— That  is  all. 

Cross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Mr.  Hoover,  were  you  acquainted  with  those 
lands  involved  in  this  case  at  the  time  of  the  delivery 
of  the  deed  marked  Defendants'  Exhibit  ^^A"f 

A.  Not  those  particular  lands. 

Q.  You  were  not  acquainted  with  them? 

A.  Generally  only  in  the  district. 
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Q.  You  have  been  acquainted  with  the  lands  since 
that  time?        A.  I  have  been  on  the  lands  since. 

Q.  During  most  of  the  time  since  that  time  you 
have  been  the  general  manager  of  the  Payette  Lum- 
ber &  Manufacturing  Company? 

A.  Most  of  the  time,  yes. 

Q.  You  may  state  whether  or  not  the  lands  in- 
volved in  this  case  are  now  in  the  same  condition 
that  they  were  in  at  the  time  of  the  execution  of 
the  deed  marked  Defendants'  Exhibit  ''A." 

A.  Practically  the  same;  no  timber  has  been  cut. 

Q.  They  are  still  in  a  wild,  natural  state? 

A.  Yes,  sir. 

Q.  Uncultivated  lands? 

A.  Not  cultivated  in  any  way. 

Redirect  Examination. 
(By  Mr.  BLAKE.) 

Q.  The  general  manager  of  the  Payette  Lumber 
&  Manufacturing  Company,  when  did  you  first  re- 
ceive any  information  with  reference  to  the  fact  that 
the  complainant  Mollie  Conklin  was  claiming  that 
she  had  been  defrauded  out  of  certain  base  lands 
upon  which  the  right  to  select  the  lieu  lands  de- 
scribed in  the  bill  of  complaint  [255 — 38]  was 
based,  and  that  the  paii;ies  defrauding  her  were  the 
defendants  Benson,  Campbell  and  others. 

A.  The  first  notice  we  had  was  on  being  served 
with  the  original  bill  of  complaint,  to  which  we  were 
made,  that  is,  the  Payette  Lumber  &  Manufactur- 
ing Company  were  made  parties.  I  don't  recall  the 
date. 
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Q.  You  mean  the  original  bill  of  complaint  filed  by 
the  United  States  in  this  suit?        A.  I  do. 

Q.  What  you  mean,  Mr.  Hoover,  there  are  two 
bills  of  complaint  in  this  suit,  one  filed  by  the  United 
States  and  the  other  by  Mollie  Conklin,  and  the  time 
you  refer  to  was  the  time  when  the  first  of  these 
bills  was  served  upon  you,  as  general  manager  of 
the  Payette  Lumber  &  Manufacturing  Company? 

A.  The  notice  was  served  upon  me,  and  that  was 
the  first  notice  that  I  or  any  of  our  company  had 
that  there  was  any  objection  to  the  title. 

Recross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Mr.  William  Musser  is  president  of  the  Payette 
Lumber  &  Manufacturing  Company?        A.  Yes,  sir. 

Q.  And  has  been  since  the  time  of  its  incorpora- 
tion?       A.  Yes,  sir. 

Q.  Mr.  Deary  is  an  officer  and  stockholder? 

A.  He  is  a  stockholder. 

Q.  He  is  a  stockholder?        A.  Yes,  sir. 

Q.  Was  he  ever  an  officer? 

A.  Not  to  my  knowledge. 

Q.  Mr.  Henry  Turrish  was  an  officer? 

A.  He  is  now.     [26fr— 39] 

Q.  And  has  been  since  the  incorporation  of  the 
company?         A.  I  think  so. 

Q.  And  Mr.  Musser  and  Mr.  Deary  and  Mr.  Tur- 
rish have  been  stockholders  at  all  times  since  the 
incorporation  of  the  company?        A.  They  have. 

Q.  Were  you  connected  w^ith  the  company  at  the 
time  the  deed.  Defendants'  Exhibit  ''A,"  was  de- 
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livered?        A.  Not  as  an  officer. 

Q.  Do  you  know  \Yho  had  ehai'ge  of  the  negotia 
tions  for  the  purchase  of  this  land? 

A,  Mr.  William  Musser,  as  president  of  the  com- 
pany, acting  with  others  of  the  board  of  directors, 
whom  I  can't  mention;  I  don't  know.  He  was  one 
of  them. 

Q.  Mr.  Musser  was  president  at  that  time? 

A.  Yes,  sir. 

Mr.  DAVIDSON.— That  is  all.     [257—40] 

Examiner^s  Certificate  to  Testimony,  etc. 

State  of  Idaho, 
County  of  Ada, — ss. 

I,  Robert  M.  McCracken,  Special  Examiner  ap- 
pointed by  the  Court  to  take  evidence  in  the  City 
of  Boise  in  the  above-entitled  action,  do  herebv  cer- 
tify  that  the  witnesses  named  in  the  foregoing  tran- 
script (consisting  of  pages  1  to  40  inclusive),  at- 
tended before  me,  and  that  each  of  such  witnesses 
was  duly  sworn  by  me  to  testify  to  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  in  re- 
sponse to  oral  interrogatories  tesiified  as  more  fully 
appears  from  the  foregoing  transcript,  which  tran- 
script, together  with  the  exhibits  therein  referred 
to,  contains  all  of  the  evidence  so  taken  before  me 
on  behalf  of  the  defendants,  and  all  of  the  stipula- 
tions made,  and  objections  and  other  proceedings  had 
and  taken  before  me  on  the  trial  of  said  cause,  while 
taking  such  evidence. 

Dated  this  29th  day  of  June,  1910. 

R.  M.  McCRACKEN, 
Special  Examiner.     [258 — 41] 
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[Endorsed] :  Filed  June  29,  1910.     A.  L.  Richard- 
son, Clerk.     [259] 


[Commission  to  Notary  Public  Holton  to  Take  Cer- 
tain Testimony.] 

In  the  Circuit  Court  of  the  United  States  for  the 

District  of  Idaho. 

The  President  of  the  United  States  of  America,  to 
Charles  R.  Holton,  Notary  Public,  San  Fran- 
cisco, Cal.,  Greeting: 
KNOW  YE,  That  we  in  confidence  of  yovir  pru- 
dence and  fidelity,  have  appointed  you  a  COMMIS- 
SIONER, and  by  these  presents  do  give  you  full 
power  and  authority  diligently  to  examine  Dr.  John 
Snook,  R.  B.  Swayne,  Mrs.  S.  J.  Coleman,  H.  M. 
"Wright  and  J.  P.  Lucey,  residing  at  Berkeley,  Cal., 
and  in  San  Francisco,  Cal.,  each,  upon  his  corporal 
oath,  or  affirmation,  before  you  to  be  taken  orally, 
commencing  March  21,  1910,  at  10  o'clock  A.  M., 
as  witnesses  on  the  part  of  the  complainant  in  a  cer- 
tain cause  now  pending  undetermined  in  the  Circuit 
Court  of  the  United  States  of  America,  for  the  Dis- 
trict of  Idaho,  wherein  Mollie  Conklin  et  al.  are  plain- 
tiffs and  R.  M.  Cobban  et  al.  are  defendants ;  and  we  do 
hereby  require  you,  before  whom  such  testimony  may 
be  taken,  to  reduce  the  same  to  writing,  and  to  close 
it  up  under  your  hand  and  seal,  and  direct  it  to  the 
Clerk  of  the  above-entitled  Court,  at  Boise  City,  in 
the  District  of  Idaho,  as  soon  as  may  be  after  the 
execution  of  this  commission;  and  that  you  return 
the  same,  when  executed  as  above  directed,  with  the 
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title  of  the  cause  endorsed  on  the  envelope  of  the 
commission. 

WITNESS,  The  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  at  Boise  City,  in  said  District,  this  the 
11th  day  of  March,  A.  D.  1910. 

[Seal]  A.  L.  RICHARDSON, 

Clerk.     [260] 


/;/  tlic  Circuit  Court  of  the  United  States  for  the 
District  of  Idaho,  Ninth  Judicial  Circuit,  Cen- 
tral Division. 

IN  EQUITY— CONSOLIDATED  No.  60. 

UNITED  STATES  OF  AMERICA  and  MOLLIE 
CONKLIN, 

Complainants, 
vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually  and 
also  as  Trustee,  PAYETTE  LUMBER  & 
MANUFACTURING  COMPANY,  a  Corpora- 
tion, JOHN  DOE,  MARY  DOE,  RICHARD 
ROE  and  THOMAS  ROE, 

Defendants. 

Depositions  of  H.  M.  Wright,  R.  B.  Swayne  and  Mrs. 

Sybil  J.  Coleman. 

APPEARANCES. 
NORMAN  E.  CONKLIN,  of  San  Francisco,  for  Com- 
plainants; 

J.  C.  CAMPBELL,  of   San  Francisco,   in    Propria 
Persona  and  as  Attornev  for  John  A.  Benson: 
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CHARLES  S.  GUSHING,  of  San  Francisco,  for  De- 
fendants R.  M.  Cobban,  E.  B.  Weirick  and  the 
Payette  Lumber  &  Manufacturing  Co.,  and 

WM.  H.  METSON,  of  San  Francisco,  as  Attorney 
for  Mrs.  Sybil  J.  Coleman.     [261] 

BE  IT  REMEMBERED:  That,  pursuant  to  the 
Commission  hereunto  annexed,  and,  on  Monday,  the 
21st  day  of  March,  1910i,  at  the  hour  of  10'  o'clock 
A.  M.  of  said  day,  at  my  office  in  room  No.  519  on 
the  Fifth  Floor  of  the  Metropolis  Bank  Building, 
at  the  southeast  corner  of  Market  and  New  Mont- 
gomery Streets,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  before  me,  CHARLES  R. 
HOLTMAN,  a  Commissioner  duly  appointed  by  the 
Circuit  Court  of  the  United  States  for  the  District 
of  Idaho,  Ninth  Judicial  Circuit,  Central  Division, 
and  a  Notary  Public  in  and  for  said  City  and  County 
of  San  Francisco,  personally  appeared  H.  M. 
WRIGHT,  R.  B.  SWAYNE  and  Mrs.  SYBIL  J. 
COLEMAN,  witnesses  produced  on  behalf  of  the 
complainants  in  the  above-entitled  action,  now  pend- 
ing in  said  court,  who,  being  each  first  by  me  duly 
sworn,  were  then  and  there  examined  and  interro- 
gated by  Norman  E.  Conklin,  Esq.,  of  counsel  for 
said  complainants,  and  by  J.  C.  Campbell,  appearing 
in  propria  persona  and  as  counsel  for  John  A.  Ben- 
son, and  by  Charles  S.  Cushing,  Esq.,  of  counsel  for 
defendants  R.  M.  Cobban,  E.  B.  Weirick  and  the  Pay- 
ette Lumber  and  Manufacturing  Company,  where- 
upon said  witnesses  testified  as  hereinafter  set  forth: 
[262] 
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H.  M.  WRIGHT,  a  witness  called  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Mr.  CAMPBELL. — I  have  an  objection  to  register, 
for  the  purpose  of  making  the  record  straight.  We 
object  to  the  taking  of  the  deposition  of  this  witness, 
or  of  any  witness  under  this  notice,  on  the  ground 
that  the  notice  is  insufl&cient;  that  it  does  not  com- 
ply wdth  the  Revised  Statutes  of  the  United  States, 
or  the  statute  concerning  which  it  is  attempted  to 
take  the  depositions  under;  and  an  additional  objec- 
tion that  the  bill  of  complaint  in  this  case  does  not 
state  any  facts  sufficient  to  entitle  the  complainant 
to  the  equitable  relief  therein  prayed  for,  or  to  any 
equitable  relief  whatsoever.  That  objection  is  made 
on  behalf  of  J.  C.  Campbell  and  John  A.  Benson. 

Mr.  CUSHING.— The  defendants,  Cobban,  Wei- 
rick  and  the  Pavette  Lumber  &  Manufacturing^  Com- 
pany,  make  the  same  objection. 

Mr.  CONKLIN.— Q.  What  is  your  name? 

A.  H.  M.  Wright. 

Q.  Are  you  acquainted  with  Mr.  J.  C.  Campbell? 

A.  I  am. 

Q.  Are  you  acquainted  with  John  A.  Benson? 

A  Well,  I  called  on  him  once,  but  I  cannot  say  that 
I  am  acquainted  with  him. 

Q.  Were  you  acquainted  with  Mrs.  Carolyn  Reddy 
in  her  lifetime?        A.  Yes. 

Q.  Were  you  her  attorney?        A.  Yes. 

Q.  In  the  year  1902,  on  September  5th,  or  about 
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that  date,  did  you  have  a  conversation  with  Mr. 
Benson  in  regard  to  lands,  commonly  known  as 
*'Monache  Lands"? 

A.  I  had  one  conversation  with  Mr.  Benson — I  am 
not  certain  of  the  date — about  that  time.     [263] 

Q.  Who  was  present  at  that  conversation? 

A.  No  one  besides  myself  and  Mr.  Benson. 

Q.  Will  you  please  state  the  substance  of  that  con- 
versation ? 

Mr.  CAMPBELL.— I  object  to  that  question  on 
the  ground  that  it  is  incompetent,  irrelevant  and  im- 
material, it  being  shown  by  the  bill  that  the  title  to 
the  land  has  passed  out  of  John  A.  Benson, — the 
^^Monache  Lands,"  and  that  any  statement  made  to 
Mr.  Benson  will  not,  in  anv  wav,  bind  anv  of  the 
defendants  in  this  case,  nor  affect  the  subject  matter 
of  this  suit. 

Mr.  GUSHING. — We  can  stipulate  that  only  ob- 
jections as  to  the  form  of  the  question  need  be  made 
now;  all  other  objections  as  to  competency  may  be 
made  at  the  hearing. 

A.  I  haven't  anv  clear  recollection  as  to  it,  Mr. 
Conklin. 

Q.  Don't  you  remember  any  of  the  conversation 
that  occurred  between  vou  and  Mr.  Benson  at  that 
time? 

A.  I  remember  the  purpose  of  my  visit,  and  the 
substance  of  our  talk  was  with  respect  to  the  situa- 
tion of  the  lands  belonging  to  the  estate  of  Patrick 
Eeddy,  known  as  the  ''Monache  Lands,"  and  my 
purpose  was  to  try  and  find  out  the  status  of  those 
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lands,  and  the  situation  of  the  estate  with  respect 

to  them. 

Q.  What  did  Mr.  Benson  state  with  reference  to 
the  status  of  those  lands? 

Mr.  GUSHING.— I  object  to  the  question  on  the 
ground  that  it  is  incompetent,  calls  for  hearsay,  and 
is  not  binding  on  any  of  these  defendants. 

Mr.  GAMPBELL. — I  make  the  same  objections, 
and  the  further  objection  that  the  record  is  the  best 
evidence  as  to  the  status  of  the  lands. 

A.  When  I  spoke  of  the  status  of  the  lands,  I  re- 
ferred to  the  condition  of  the  case  in  the  land  office, 
and  I  think  also  the  question  came  up  as  to  how  Ben- 
son was  handling  the  lands.  Now,  as  to  the  condi- 
tion of  the  case  in  the  land  office  at  that  time,  [264] 
I  am  sorry  to  say  that  my  memory  doesn't  serve  me. 

Q.  How  did  Mr.  Benson  say  that  he  was  handling 
the  lands? 

Mr.  GAMPBELL. — I  make  the  same  objection  to 
that  question  on  all  the  grounds  heretofore  made. 

Mr.  GUSHING. — I  make  the  same  objection. 

A.  It  has  been  so  long  since  I  have  thought  of  this 
case  that  I  find  myself  very  much  at  loss.  The  best 
I  can  do,  Mr.  Gonklin,  is  to  say  that  he  either  claimed 
that  he  had  a  contract  of  sale  on  them,  or  that  he 
had  bought  them.     But  I  can't  remember  which. 

Q.  Did  he  state  to  you  at  that  time  that  he  had 
any  powers  of  attorney  from  the  parties  in  interest, 
or  any  of  them,  in  regard  to  these  lands  ? 

Mr.  GUSHING. — We  make  the  same  objections 
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to  this  question,  and  also  on  the  ground  that  it  is 

leading. 

Mr.  CAMPBELL.— Same  objection.  Let  it  be 
understood  that  we  join  in  these  objections. 

A.  I  believe  he  stated — 

Q.  Did  what? 

A.  (Continuing.)  Stated  that  he  had  powers  of 
attorney  from  the  owners. 

Q.  Now,  Mr.  Wright,  at  this  time,  or  about  this 
time,  did  you  have  any  conversation  with  Mr.  J.  C. 
Campbell  in  regard  to  this  property?        A.  Yes. 

Q.  Was  anyone  present  at  the  time  this  conversa- 
tion took  place?        A.  I  think  not. 

Q.  Where  did  it  take  place? 

A.  I  called  on  Mr.  Campbell  at  his  office  in  the 
Crocker  Building,  in  this  city. 

Q.  What  did  he  state  to  you  in  regard  to  this  prop- 
erty ? 

Mr.  CUSHING. — We  make  the  same  objections 
that  we  have  already  interposed  in  regard  to  Benson. 

Mr.  CAMPBELL. — There  is  no  allegation  in  the 
bill  that  would  bind  any  person  by  any  statement 
made  by  Campbell.     [265] 

A.  To  the  best  of  my  recollection,  Mr.  Campbell 
said  that  Benson  had  had  contracts  to  dispose  of  these 
lands;  that  he  had  not  paid  for  them;  and  that  the 
estate  was  going  to  sell  the  lands  at  probate  sale — 
going  to  try  and  wind  up  the  whole  business  as 
quickly  as  he  could. 

Q.  Did  he  at  that  time  say  that  he  had  been  so  long 
making  these  payments  that  he  wasn't  going  to  have 
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anything  more  to  do  with  them? 

Mr.  CUSHIXG.— I  object  to  the  question  on  the 
gromid  that  it  is  leading. 

A.  I  liaA^n't  any  indejjendent  recollection  on  that 
matter;  but,  if  you  find  that  I  have  so  stated  in  my 
letter — 

Q.  Did  he  also  say  at  that  time  that  he,  Mr.  Camp- 
bell, was  going  to  get  immediately  an  order  for  the 
sale  of  the  lands  in  this  suit,  or  rather  the  '^Monache 
Lands"? 

Mr.  GUSHING. — Subject  to  the  same  objection. 

A.  Yes,  to  the  best  of  my  present  recollection. 

Q.  Did  Mr.  Campbell  state  to  you  at  that  time  that 
there  were  any  powers  of  attorney  in  existence  re- 
garding these  lands? 

Mr.  GUSHING. — I  make  the  same  objection. 

A.  I  have  no  present  recollection  about  it,  Mr. 
Gonklin.  You  are  asking  me  questions  from  the  let- 
ter that  I  wrote  them. 

Q.  Had  your  client,  Mrs.  Carolyn  Reddy,  an  in- 
terest in  this  property?        A.  Yes. 

Q.  Had  she,  to  your  knowledge,  given  a  power  of 
attorney  to  anyone  to  handle  these  lands,  or  her  in- 
terest in  these  lands,  at  that  time  ? 

A.  To  the  best  of  my  knowledge,  she  had  not. 

Q.  From  your  conversation  with  either  of  these 
parties,  did  you  gain  any  information  that  any 
powers  of  attorney  were  in  existence?     [266] 

Mr.  GUSHING. — I  object  to  the  question  as  being 
indefinite,  and  as  not  showing  which  of  the  parties 
are  referred  to. 
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Mr.  CONKLIN.— Both  of  them  are  referred  to. 

A.  I  think  so. 

Q.  They  stated  that  there  were? 

A.  I  think  I  have  alread.y  testified  that  I  under- 
stood from  Mr.  Benson  that  there  were  powers  of 
attorney  in  existence. 

Q.  Your  recollection  being  so  poor,  I  am  going  to 
ask  you  if  this  is  your  signature  to  this  letter,  dated 
September  3,  1902?  (Mr.  Conklin  shows  letter  to 
witness.)         A.  Yes,  sir. 

Q.  (Continuing.)  Addressed  to  N.  E.  Conklin, 
Esq.,  Bakersfield,  Cal.?        A.  Yes,  sir. 

Q.  And  also,  is  that  letter,  dated,  September  17, 
1902,  addressed  to  N.  E.  Conklin?        A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  the  con- 
tents of  them  are  true. 

Mr.  CUSHING. — I  object  to  the  question  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  not  binding  on  the  defendants. 

A.  The  contents  of  them  are  true. 

Q.  I  will  ask  you  to  look  the  letter  over,  and  to  state 
whether  or  not  it  isn't  a  fact  that  they  did  not  inform 
you  that  any  powers  of  attorney  were  in  existence? 

Mr.  CUSHING. — I  object  to  the  question  on  the 
ground  that  no  proper  foundation  has  been  laid  for 
the  question,  and  that  the  evidence  is  not  binding  on 
the  defendants. 

Mr.  Cx^MPBELL.— It  isn't  the  proper  method  of 
refreshing  a  man's  recollection.  And  I  make  the 
further  objection  that  he  is  attempting  to  impeach 
his  own  witness  by  a   writing  that  is  not  properly 
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identified.     [267] 

A.  In  my  letter  of  September  17,  1902,  I  wrote  to 
Mr.  Conklin  as  follows:  ^^ Nothing  further  has  been 
done  by  Mr.  Campbell  with  respect  to  the  sale  of  the 
interest  of  the  Reddy  estate  in  lieu  lands,  or,  to  be 
more  accurate,  to  authorize  powers  of  attorney  to 
be  given  by  the  administratrix  to  make  selections  and 
sales,  or  to  confirm  such  as  may  have  already  been 
given.  I  have  been  able  to  get  no  satisfaction,  as  yet, 
from  either  Campbell  or  Benson  on  the  question 
whether  or  not  Benson  has  a  power  of  attorney  from 
Mrs.  Reddy."  I  judge  from  that  letter  that  the 
fact  was  that  Benson  did  not  say  anything  to  me  in 
regard  to  the  power  of  attorney.  I  haven't  at  pres- 
ent any  clear  recollection  about  the  matter. 

Q.  Did  you  have  any  knowledge  at  that  time  in  re- 
gard to  any  power  of  attorney  being  in  existence  in 
regard  to  these  lands? 

Mr.  CUSHING.— I  object  to  the  question  on  the' 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  not  binding  on  these  defendants. 

A.  I  don't  think  so. 

Q.  What  are  your  relations  with  Mr.  J.  C.  Camp- 
bell, friendly  or  unfriendly?        A.  Friendly. 

Q.  And  with  Mr.  Metson  ?         A.  Friendly. 

Q.  Were  you,  at  one  time,  associated  with  them  in 
the  practice  of  law,  or  in  their  office? 

A.  I  was  not. 

Q.  Were  you  associated  with  them  in  Alaska,  or 
with  Mr.  Metson? 

A.  Yes,  Mr.  Metson  was  chief  counsel  for  a  com- 
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pany  for  which  I  was  also  attorney. 

Q.  TVhat  was  the  name  of  the  firm  in  Alaska  with 
which  you  were  practicing? 

A.  I  think  it  was  Reddy,  Campbell  &  Metson,  which 
was  afterwards  changed  to  Campbell  &  Metson.  I 
did  not  practice  with  them,  [268]  but  independ- 
ently. 

Q.  That  is,  after  you  returned,  or  while  you  were 
up  there?        A.  I  can't  remember,  Mr.  Conklin. 

Q.  You  remember,  Mr.  Wright,  that,  at  one  time, 
two  of  your  clients,  Mr.  M.  H.  Eeddy  and  Johnny 
Eeddy,  were  interested  in  the  Reddy  estate,  do  you 
not?        A.  Yes. 

Q.  They  were  your  clients,  were  they  not? 

A.  Michael  George  Reddy  was;  John  w^as  not. 

Q.  What  became  of  the  interest  of  Michael  George, 
if  vou  know? 

Mr.  CAMPBELL. — I  object  to  that  question  on 
the  ground  that  it  is  incompetent,  irrelevant  and  im- 
material.    The  record  will  be  the  best  evidence. 

Mr.  COXKLIN. — I  will  submit  that  the  records 
do  not  show  the  true  status  of  the  interest.  That  is 
the  purpose  of  this  testimony. 

Mr.  CAMPBELL.— The  answer  to  that  is  that  this 
is  not  an  action  in  equity  to  set  aside  a  record.  You 
cannot  contradict  collaterally  a  proceeding  or  judg- 
ment, or  anything  of  that  kind  collaterally. 

A.  The  interest  of  Michael  George  Reddy,  with 
that  of  all  the  other  heirs  at  law  of  Caroljm  S.  Reddy, 
deceased,  was  sold  by  them  to  a  Scandinavian  banker 
of  Seattle.     I  think  his  name  was  Chilberg. 
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Mr.  CUSHING.— I  object  to  that  on  the  ground 
that  the  witness  was  not  asked  about  John  Eeddy. 

Q.  And  regarding  John  Eeddy's  interest? 

Mr.  CUSHIXG. — I  make  the  same  objection  to 
that  question  that  was  interposed  by  Mr.  Campbell 
to  the  preceding  question. 

A.  John  Eeddv's  interest  was  transferred  by  him 
to  W.  H.  Metson,  who  either  transferred  it  to  the 
other  Eeddy  children,  or  paid  over  the  proceeds  of 
it  to  them — I  don't  remember  which.  Mv  recollec- 
tion  is  that  he  deeded  it  in  turn  to  Michael  George 
Eeddy  and  Catherine  Maher,  born  Eeddy.     [269] 

Q.  Who  continued  the  negotiations  for  the  sale  of 
this  interest  of  Michael  George  Eeddy,  if  you  know? 

A.  I  did. 

Q.  With  whom? 

A.  Mr.  Metson.  I  asked  him  if  he  could  find  a  pur- 
chaser. 

Q.  Is  it  not  a  fact  that,  prior  to  this  time,  you  had 
drafted  a  deed  conveying  the  interests  of  Michael 
George  Eeddy  to  his  wife,  and  which  Michael  George 
Eeddy  had  executed? 

Mr.  CAMPBELL. — Subject  to  the  same  objection 
heretofore  made.  We  cannot  try  any  of  the  ques- 
tions that  might  exist  between  the  heirs,  in  this  pro- 
ceeding. It  is  an  attempt  to  attack  collaterally  cer- 
tain records  which  are  not  the  subject  matter  of  this 
action,  this  being  a  suit  by  the  United  States  to  set 
aside  a  United  States  patent  to  certain  lands  in  the 
State  of  Idaho. 

A.  I  remember  drafting  such  a  deed,  and,  to  the 
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best  of  my  recollection,  he  signed  it  in  my  office. 

Mr.  CONKLTN.— That  is  all. 

Cross-examination. 

Mr.  CAMPBELL.— Q.  Did  he  ever  deliver  it  to 
his  wife,  to  your  knowledge  'i 

A.  I  think  she  was  present  at  the  time.  I  don't 
know  whether  it  was  delivered  or  not.  I  presume — I 
would  say  it  was  delivered  if  I  drafted  it. 

Q.  In  this  conversation  which  you  had  with  Mr. 
Benson,  you  were  talking  about  the  Reddy  interest 
in  the  ^^Monache  Lands,"  were  you  not? 

A.  Yes,  sir. 

Q.  That  is  the  only  thing  w^hich  you  had  any  inter- 
est in  ?        A.  Yes,  sir. 

Q.  In  the  conversation  which  you  had  with  me,  Mr. 
Campbell, — that  was  the  September  conversation? 
[270] 

A.  To  the  best  of  my  recollection. 

Q.  Nothing  was  said  about  my  interest  in  the 
Carolyn  Reddy  estate  in  any  conversation  with  Mr. 
Campbell  ? 

A.  Well,  probably  the  question  of  Mrs.  Carolyn 
Reddy 's  interest  was  discussed.  I  don't  remember 
W'hat  was  said  about  it. 

Q.  You  don't  remember  anything  about  that,  do 
you?        A.  No. 

Q.  At  any  rate,  I,  Mr.  Campbell,  didn't  pretend  to 
be  representing  any  interest  excej)t  the  Reddy  es- 
tate? 

A.  I  don't  remember  definitely,  Mr.  Campbell. 

Q.  In  representing  the  interest  of  Carolyn  Reddy, 
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after  Mr.  R eddy's  death,  yon  became  familiar  with 

the  record  in  the  Reddy  estate,  did  you  not? 

A.  Yes. 

Q.  Do  you  know  whether  or  not  Mrs.  Emily  M. 
Reddy,  as  administratrix  of  the  estate  of  Patrick 
Reddy,  had  filed  a  petition  in  the  probate  court  of 
the  City  and  County  of  San  Francisco,  Department 
No.  9,  asking  permission  of  the  Court  to  allow  her 
to  transfer  these  ^'Monache  Lands,"  prior  to  any  con- 
versation which  you  had  with  Mr.  Benson? 

A.  I  have  no  recollection. 

Q.  Do  you  know  whether  or  not  a  petition  was  filed 
in  the  probate  court.  Department  No.  9  of  the  Su- 
perior Court  of  San  Francisco,  after  this  conversa- 
tion, asking  for  an  order  of  the  Court  for  a  sale  of 
the  Reddv  interest  in  the  ^'Monache  Lands"? 

ft- 

A.  I  remember  that  there  was  such  a  petition  for 
sale  filed  at  some  time,  but  whether  prior  or  after  our 
conversation,  or  when,  I  cannot  now  remember,  Mr. 
Campbell. 

Q.  Were  you  present  in  court  when  that  petition 
came  up?        A.  I  don't  remember. 

Q.  Do  you  not  remember  that,  when  that  petition 
came  up,  Mr.  N.  E.  Conklin,  or  this  Mr.  Conklin  who 
is  here,  appeared  before  Judge  Coffey,  and  objected 
to  the  petition  being  granted?     [271] 

A.  I  remember  that  Mr.  Conklin  appeared  at  one 
of  the  proceedings,  and  I  think  that  was  the  occasion. 

Q.  Do  you  remember  the  ground  of  his  objection? 

A.  No. 

Q.  Did  he  not  state  that  the  lands  had  been  con- 
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veyed  by  the  Reddy  estate  to  the  Government  of  the 
United  'States,  and  that  the  Court  had  no  jurisdiction 
to  make  an  order  of  sale  ?        A.  I  don't  remember. 

Q.  You  remember  that  the  Court  did  refuse  an 
order,  do  you  not? 

Mr.  COXKLIX. — I  object  to  that  question  on  the 
ground  that  it  is  leading. 

A.  I  am  sorry  to  say  that  I  cannot  remember. 

Redirect  Examination. 

Mr.  CONKLIN. — Q.  I  will  read  over  your  letter 
of  September  5,  1902,  addressed  to  N.  E.  Conklin, 
Esq.:  ^^I  gather  from  what  — ."  (Continuing.)  I 
withdraw  the  question. 

Mr.  CONKLIN.— That  is  all. 

Mr.  CUSHING.— No  questions. 

H.  M.  WRIGHT.     [272] 

WITNESS. — On  reading  the  transcription  of  the 
testimony  in  the  foregoing  deposition,  I  desire  to 
make  certain  changes  other  than  those  which  appear 
therein  as  made  with  the  pen  and  initialed  by  me. 
Upon  examining  my  files  and  copies  of  papers  in  the 
matter  of  the  estate  of  Carolyn  S.  Reddy,  deceased, 
and  my  correspondence  with  Michael  George  Reddy, 
I  wish  to  change  m}^  answer  found  at  page  8,  to  the 
question,  *^What  became  of  the  interest  of  Michael 
George,  if  you  know,"  so  that  the  answer  will  read 
as  follows : 

A.  By  deed  dated  March  2d,  1907,  Michael  George 
Reddv,  Katherine  Mahar,  formerlv  Katherine 
Reddy,  and  B.  B.  Jackson,  heirs  at  law  of  Carolyn 
S.  Reddy,  deceased,  conveyed  all  the  interest  of  the 


300  F.  M.  Cohban  et  al. 

(Deposition  of  H.  M.  Wright.) 

estate  of  Carolyn  S.  Eeddy  and  of  themselves  as  her 
heirs  in  the  estate  of  Patrick  Reddy,  deceased,  to 
J.  E.  Chilberg  of  Seattle,  Wash.,  subject  to  adminis- 
tration. The  purchase  price  was  paid  and  the  trans- 
action concluded  on  March  12th,  1907.  Mrs.  Michael 
George  Eeddy  joined  in  the  execution  of  said  deed. 

WITNESS. — The  answer  to  the  question  on  the 
same  page,  ''And  regarding  John  Reddy 's  interest," 
I  desire  also  to  change  so  as  to  read  as  follows: 

A.  John  Reddy,  by  deed  dated  June  21st,  1905,  sold 
and  assigned  to  W.  H.  Metson  all  his  interest  in  the 
estate  of  Carolyn  S.  Reddy,  deceased,  and  in  the  es- 
tate of  Patrick  Reddy,  deceased,  and  thereafter,  by 
deed  dated  February  12th,  1907,  W.  H.  Metson  trans- 
ferred and  assigned  to  Michael  George  Reddy  the 
said  interests  in  said  estate  so  transferred  to  him  by 
John  Reddy  as  a  gift  to  Michael  George  Reddy  and 
without  further  consideration. 

H.  M.  WRIGHT.     [273] 

[Deposition  of  R.  B.  Swayne,  for  Complainants.] 
R.  B.  SWAYXE,  a  witness  called  on  behalf  of  the 
complainants,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Mr.  CAMPBELL. — I  have  an  objection  to  regis- 
ter, for  the  purpose  of  making  the  record  straight. 
We  object  to  the  taking  of  the  deposition  of  this  wit- 
ness, on  the  ground  that  the  notice  is  insufficient,  that 
it  does  not  comply  with  the  Revised  Statutes  of  the 
United  States,  or  the  statute  concerning  which  it  is  at- 
tempted to  take  the  depositions  under ;  and  an  addi- 
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tional  objection  that  the  bill  of  complaint  does  not 
state  any  facts  sufficient  to  entitle  the  complainant  to 
the  equitable  relief  therein  prayed  for,  or  to  any 
equitable  relief  whatsoever.  That  objection  is  made 
on  behalf  of  J.  C.  Campbell  and  John  A.  Benson. 

Mr.  CUSHING.— The  defendants,  Cobban,  Weir- 
ick  and  the  Payette  Lumber  &  Manufacturing  Com- 
pany make  the  same  objection. 

Mr.  CONKLIN.— Q.  What  is  your  name? 

A.  R.  B.  Swayne. 

Q.  Where  do  you  reside  ?        A.  In  Oakland. 

Q.  Where  did  you  formerly  reside? 

A.  In  Bakersfield. 

Q.  Were  you  a  resident  of  Bakersfield  in  the  years 
1900  and  1901  ?        A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Mollie  Conklin? 

A.  Yes,  sir. 

Q.  I  will  ask  you  if,  during  the  months  of  Decem- 
ber, 1900,  and  January,  February  and  March,  1901, 
you  resided  in  Bakersfield?        A.  I  did. 

Q.  During  those  months  did  you  see  Mollie  Conk- 
lin  in  Bakersfield  ?        A.  I  did. 

Q.  What  approximately  was  the  first  time  during 
the  year  1900  that  you  saw^  her  in  Bakersfield  ? 

A.  I  can't  remember  the  date;  but  it  was  at  a  time 
when  your  ';[274]  daughter  was  paralyzed.  We 
were  up  there  at  your  house.  She  was  there  for  some 
time  after  that. 

Q.  State  whether  or  not,  if  you  know,  she  re- 
mained there  that  winter. 

A.  To  the  best  of  my  recollection,  she  stayed  there 
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for  a  number  of  months,  because  the  little  girl  was 
in  a  precarious  condition,  and  she  naturally  stayed 
right  there. 

Cross-examination. 

Mr.  CAMPBELL. — Q.  From  where  did  she  come  ? 

A.  Prom  San  Prancisco. 

Q.  Did  she  reside  in  San  Prancisco  at  the  time  ? 

A.  She  spent  some  of  her  time  here,  and  some 
there.     Her  time  was  passed  between  the  two  places. 

Q.  You  are  not  able  to  say  that,  during  that  time, 
she  was  in  San  Prancisco  some  of  the  time  ? 

A.  I  wouldn't  say  but  what  she  was  during  some 
of  that  time.  She  was  in  Bakersfield  most  of  the 
time,  I  am  sure. 

Mr.  CAMPBELL.— That  is  all. 

Mr.  CUSHING.— No  questions. 

E.  B.  SWAYNE.     [275] 

[Deposition    of    Mrs.    S.    J.    Coleman,    for 
Complainants.] 

Mrs.  S.  J.  COLEMAN,  a  witness  called  on  behalf 
of  the  complainants,  being  first  duly  sworn,  testified 
as  follows : 

Mr.  CAMPBELL. — I  have  an  objection  to  register 
for  the  purpose  of  making  the  record  straight.  We 
object  to  the  taking  of  the  deposition  of  this  witness 
on  the  ground  that  the  notice  is  insufficient;  that  it 
does  not  comply  with  the  Eevised  Statutes  of  the 
United  States,  or  the  statute  concerning  which  it  is 
attempted  to  take  the  deposition  under ;  and  an  addi- 
tional objection  that  the  bill  of  complaint  does  not 
state  an}^  facts  sufficient  to  entitle  the  complainant  to 
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the  equitable  relief  therein  prayed   for,   or   to   any 
equitable  relief  whatsoever.     That  objection  is  made 
on  behalf  of  J.  C.  Campbell  and!  John  A.  Benson. 

Mr.  CUSHING.— The  defendants,  Cobban,  Wei- 
rick  and  the  Payette  Lumber  &  Manufacturing  Com- 
pany, make  the  same  objection. 

Mr.  CONKLIN.— Q.  What  is  your  name? 

A.  Sybil  J.  Coleman. 

Q.  Where  do  you  reside  '^ 

A.  2717  Pacific  Avenue,  San  Francisco. 

Q.  Are  you  acquainted  with  Mollie  Conklin,  one 
of  the  parties  in  this  action'?         A.  I  am. 

Q.  Did  you  know  Mrs.  E.  M.  Reddy,  in  her  life- 
time ?        A.  I  did. 

Q.  Do  you  know  Mrs.  Olcese  ?        A.  I  do. 

Q.  Do  you  know  myself  and  Mr.  J.  C.  CampbelH 

A.  I  do. 

Q.  And  Mr.  Metson?        A.  I  do. 

Q.  What  relation  do  you  bear  towards  Mrs.  Emily 
M.  Reddy?        A.  A  daughter. 

Q.  Did  you  know  Mr.  Reddy  in  his  lifetime — Mr. 
Patrick  Reddy?        A.  Yes.     [276] 

Q.  I  will  ask  you  if  you  were  present  at  a  meeting 
held  in  Mr.  Campbell's  office  in  the  City  and  County 
of  San  Francisco,  in  the  Crocker  Building,  at  a  time 
when  negotiations  were  discussed  in  regard  to  selling 
lands,  commonly  known  as  the  ^^Monache  Lands"? 

A.  I  was. 

Q.  Who  was  present  at  that  meeting? 

A.  Mr.  Campbell,  Mrs.  E.  M.  Reddy,  Mrs.  Mollie 
Conklin,  N.  E.  Conklin,  Mr.  Benson  and  myself. 

Q.  Do  you  remember  when  that  meeting  was  held  ? 
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A.  I  cannot  tell. 

Q.  Do  you  remember  the  year  ? 

A.  No,  I  don't  know  anything  about  it. 

Q.  Will  you  please  state  what  occurred — what  was 
said  at  that  meeting? 

Mr.  CUSHING.— We  object  to  that  question  on 
the  ground  that  it  is  incompetent,  irrelevant  and  im- 
material, hearsay,  and  not  binding  on  defendants. 

A.  I  don't  remember  clearly;  the  price  of  the  land 
was  what  I  paid  more  attention  to. 

Q.  What  price  was  stated? 

A.  I  understood  $4  an  acre. 

Mr.  CUSHING. — All  these  questions  are  subject 
to  the  same  objection. 

Q.  What  was  understood  to  be  done  in  regard  to 
the  transaction? 

Mr.  CAMPBELL. — I  object  to  what  was  under- 
stood. That  goes  to  the  form  of  the  question.  Let 
her  state  what  was  said. 

Mr.  CUSHING. — I  make  the  same  objection;  and 
also,  that  it  calls  for  the  opinion  and  conclusion  of 
the  witness. 

Q.  What  transpired  at  that  meeting  ? 

A.  I  paid  very  little  attention.  The  price  of  the 
land  and  the  time  for  payment — that  is  the  only 
thing  that  I  remember  clearly — I  didn't  pay  much  at- 
tention. 

Q.  What  was  to  be  drawn  up  in  regard  to  the 
lands?     [277]         A.  I  don't  remember. 

Q'.  Were  deeds  to  be  drawn  up  in  regard  to  the 
property  ? 

Mr.  CUSHING. — I  object  to  the  question  on   the 
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ground  that  it  is  leading. 

A.  I  don't  remember  at  this  time. 

Q.  Do  you  remember  as  to  whether  it  ^Tas  dis- 
cussed as  to  what  was  to  be  done  with  the  deeds  after 
they  were  drawn  up  ? 

A.  No,  I  don't  remember. 

Q.  You  testified,  did  you  not,  Mrs.  Coleman, — that 
is,  your  deposition  was  taken  in  regard  to  the  ^^Mon- 
ache  Lands"  in  a  case  prior  to  the  present  one,  was 
it  not,  Mrs.  Coleman?        A.  Yes,  sir. 

Q.  And  your  testimony  given  at  that  time  was 
true,  was  it  not  ?        A.  Yes,  sir. 

Mr.  CAMPBELL. — I  object  to  that  question  on 
the  ground  that  that  is  not  the  proper  way  of  im- 
peaching a  witness,  nor  of  refreshing  her  recollec- 
tion. 

Q.  Was  anything  said  at  that  time  in  regard  to 
papers  being  signed  in  regard  to  the  '^Monache 
Lands"?        A.  Yes,  at  my  former  deposition. 

Q.  What  was  said? 

A.  Had  reference  to  deeds — what  she  thought  she 
was  signing. 

Q.  Was  it  said  then  that  powers  of  attorney  would 
be  prepared? 

A.  I  heard  nothing  about  that  at  that  first  meet- 
ing in  Mr.  Campbell's  office  in  the  Crocker  Building. 

Q.  Were  you  present  after  that,  Mrs.  Coleman,  at 
the  residence  of  Mrs.  Reddy,  where  Mrs.  Conklin  and 
Mrs.  Reddy  were  signing  some  documents? 

A.  I  was. 

Q.  Where  was  it  ? 

A.  2717  Pacific  Avenue,  mv  mother's  home. 
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Q.  Do  YOU  know  how  those  documents  got  to  the 
house?     [278] 

A.  Brought  by  a  boy,  I  don't  know  who — a  mes- 
senger, or  who — some  boy  brought  them  and  left 
them. 

Q.  Did  you  see  the  boy  that  brought  them? 

A.  No,  I  did  not. 

Q.  During  the  time  that  they  were  signing  those 
documents,  did  Mrs.  Eeddy  audi  Mrs.  Conklin  and 
yourself  discuss  the  character  of  those  documents? 

A.  Yes,  in  a  way. 

Q.  During  that  conversation,  how  did  they  term 
those  documents? 

Mr.  GUSHING. — I  object  to  that  question  on  the 
ground  that  it  is  irrelevant,  incompetent  and  imma- 
terial ;  not  the  best  evidence ;  hearsay ;  and  not  bind- 
ing on  these  defendants. 

Mr.  CAMPBELL. — And  not  any  conversation 
made  in  the  presence  of  any  of  the  defendants. 

A.  They  thought  they  were  signing  deeds.  There 
was  a  great  many  papers — big  stack  of  papers.  They 
read  the  first,  the  second,  third,  fourth  and  fifth  that 
were  on  top,  and  they  were  all  alike;  and  they 
thought  all  those  papers  were  just  the  same.  They 
said  there  is  no  use  in  reading  any  more.  We  will 
just  go  right  ahead  and  sign  them.  I  know  they 
laughed  about  it  because  there  were  so  many — so 
much  trouble. 

Mr.  CUSHING. — I  ask  to  have  the  answer 
stricken  out  on  the  ground  that  it  is  hearsay,  and  the 
opinion  of  the  witness. 

Q.  Were  you  present,  Mrs.  Coleman,  at  the  time 
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your  mother,  Emilv  M.  Reddv,  and  mvself  had  a  con- 
versation  at  her  rooms  on  Turk  Street,  in  an  apart- 
ment house  in  which  you  were  living — I  have  forgot- 
ten the  name — in  which  I  informed  Mrs.  Reddy  that 
I  had  discovered  powers  of  attorney  to  the  '^Mon- 
ache  Lands"? 

Mr.  CAMPBELL.— I  object  to  the  question  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial ;  hearsay ;  and  not  binding  on  these  defendants. 

A.  I  don't  think  so.     [279] 

Q.  You  were  not  in  the  room  at  that  time? 

A.  No. 

Q.  Are  you  one  of  the  heirs  in  the  Patrick  Reddy 
estate,  Mrs.  Coleman?        A.  Yes. 

Mr.  CAMPELL. — Mrs.  Coleman  was  the  sole  heir 
of  Mrs.  Emily  Reddy,  who,  by  deed,  took  one-half  of 
the  Patrick  Reddy  estate.     Mrs.  Reddy  got  one-half. 

Mr.  CUSHING.— Not  by  deed. 

Mr.  CAMPBELL.— By  will. 

Mr.  CONKLIN.— Q.  At  the  time  that  you  had  this 
meeting  in  Mr.  Campbell's  office,  who  did  most  of  the 
talking — who  was  the  spokesman  at  that  meeting? 

A.  I  don't  remember;  I  think  Mr.  Campbell  was. 

Q.  Were  you  ever  present  at  any  other  meeting, 
Mrs.  Coleman  ?        A.  No. 

Q.  Who  is  your  attorney,  Mrs.  Coleman ,  in  the 
matter  of  the  Reddy  estate  ? 

A.  Wm.  H.  Metson. 

Q.  Were  you  present,  Mrs.  Coleman,  at  the  time 
that  I  was  in  the  Antlers  Apartment  on  Turk  Street, 
w^hen  a  petition  for  the  sale  of  the  ^^Monache  Lands" 
was  about  to  be  presented  to  the   Court,   and   Mrs. 
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Eeddy  and  I  had  a  conversation  in   regard  to   that 
petition,  and  I  was  going  over  to  Judge  Coffey's  court 
that  morning  ?        A.  I  think  I  was. 

Q.  (Continuing.)  And  Mrs.  Reddy  told  me  not  to 
be  afraid  to  speak  and  oppose  that  petition? 

Mr.  CUSHING.— I  object  to  that  question  as  be- 
ing leading,  and  not  binding  on  any  of  the  defendants 
here,  the  conversation  having  taken  place  when  none 
of  the  defendants  were  present. 

A.  My  memory  is  not  clear — so  long  ago.     [280] 

Q.  Were  you  present  when  I  disclosed  to  Mrs. 
Reddy  that  I  had  discovered  that  some  powers  of 
attorney  were  in  existence,  and  Mrs.  Reddy  de- 
nounced them  as  forgeries, — saying  that  she  had 
never  signed  any  of  them  ? 

Mr.  CUSHING. — I  object  to  that  question  as  lead- 
ing, not  binding  on  these  defendants,  and  is  a  self- 
serving  declaration  of  counsel. 

A.  I  can't  sav  that  I  was.  It  is  a  faint  recollec- 
tion — so  faint. 

Q.  Were  you  present,  Mrs.  Coleman,  at  or  about 
the  time  that  Mr.  Reddy  was  discussing  the  fact  of 
going  to  Alaska  to  practice  law?        A.  Yes. 

Q.  What  did  he  say  in  regard  to  going  to  Alaska 
to  practice  law  ? 

A.  He  was  sick  in  bed,  and  couldn't  go. 

Q.  And  being  sick  in  bed,  he  said  he  couldn't  go, 
and  concluded  to  send  Mr.  Metson,  did  he  not  ? 

A.  Yes,  sir. 

Q.  I  will  ask  you — you  have  stated  the  names  of 
the  parties  who  were  present  at  that  meeting — I  will 
ask  you  if  Mr.  Bernard  was  present  at  that  meeting? 
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A.  I  don't  think  so. 

Q.  I  will  further  ask  you  if  your  counsel  has  not 
informed  you  that  none  of  these  '^Monache  Lands" 
suits  affects  your  interest  in  the  property? 

A.  I  don't  think  so;  that  I  remember. 

Q.  Do  you  understand  now  whether  or  not  your 
interest  is  affected  by  these  transactions  ? 

A.  I  don't  understand  very  much  about  it — too 
much  of  it. 

Q.  Who  was  Milton  Bernard,  if  you  know? 

A.  He  was  always  in  Mr.  Metson's  office.     [281] 

Q.  He  was  out  in  the  outer  office — the  call-boy? 

A.  Yes. 

Mr.  CONKLIN.— That  is  all. 

Cross-examination. 

Mr.  CAMPBELL.— Q.  Mr.  Edward  Reddy  was 
not  present  at  that  meeting,  was  he  ? 

A.  No,  sir;  that  was  the  first  meeting  that  we  had 
at  all. 

Q.  You  understand  that  there  was  another  meet- 
ing called  after  that  ?        A.  I  wasn't  present  then. 

Q.  Do  3^ou  know^  how  this  first  meeting  came 
about  ? 

A.  I  don't  know ;  I  went  down  with  my  mother. 

Q.  After  Mr.  Reddy 's  death?        A.  Yes. 

Q.  You  were  present  at  Mr.  Reddy's  house  during 
his  last  illness?        A.  Yes. 

Q.  You  know  that  Mr.  Reddy  and  Mr.  Benson  had 
been  negotiating  for  the  sale  of  the  ^^Monache 
Lands"  before  Mr.  Reddy's  death?        A.  Yes. 

Q.  And  you  saw  Mr.  Benson  at  Mr.  Reddy's  house 
prior  to  Mr.  Reddy's  d'eath,  didn't  you? 
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A.  No,  I  never  saw  him  there. 

Q.  Do  you  remember  a  conversation  in  the  office  at 
the  time  your  mother,  and  Mrs.  Conklin  and  Mr. 
Conklin  was  there,  with  myself, — and  wasn't  the  dis- 
cussion mostly  as  to  what  was  the  contract  between 
Mr.  Benson  and  Mr.  Reddy  ? 

A.  I  think  I  recall  some  conversation  like  that. 

Q.  And  Mrs.  Reddy,  your  mother,  stated  what  she 
understood  to  have  been  the  contract  between  Mr. 
Benson  and  Mr.  Reddy?        A.  Yes,  sir.     [282] 

Q.  That  is,  your  mother  understood,  and  you  and 
I  understood  that  the  price  was  to  be  $4  an  acre  for 
the  land?        A.  Yes. 

Q.  And  Mr.  Benson  contended  that  his  under- 
standing w^ith  Mr.  Reddy  was  $3.80  an  acre? 

A.  Well,  I  don't  remember  ever\i;hing — much 
about  $3.80.     I  remember  the  $4. 

Q.  And  the  conference  between  Mrs.  Reddy,  your 
mother,  and  yourself,  and  Mrs.  Conklin  and  Mr. 
Conklin,  was  in  relation  to  carr}dng  out  the  contract 
made,  or  the  negotiations  made  between  Mr.  Benson 
and  Mr.  Reddy,  in  his  lifetime?        A.  Yes,  sir. 

Q.  Do  you  know  how  Mr.  Conklin  and  Mrs.  Mollie 
Conklin  happened  to  come  into  those  negotiations? 

A.  Well,  they  owned  half  the  land. 

Q.  Do  you  know  who  invited  them  in,  or  asked 
them  to  come  in  ?        A.  I  do  not. 

Q.  Mr.  N.  E.  Conklin,  the  gentleman  who  is  here, 
is  a  son  of  Mrs.  Mollie  Conklin?        A.  Yes. 

Q.  And  he  is  an  attorney  at  law  ?        A.  Yes. 

Q.  A  practicing  lawyer?        A.  Yes. 

Q.  And  during  those  negotiations,  he  represented 
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his  mother  ?        A.  Yes,  sir. 

Q.  Mrs.  Coleman,  Mr.  Metson  is  the  executor  of 
your  mother's  will,  is  he  not?        A.  Yes,  sir. 

Q.  And  Mr.  Frisbie  acts  as  his  attorney,  does  he 
not?        A.  I  guess  so.     [283] 

Mr.  CUSHING. — I  think  you   are   wrong  about 
that.     The  record  is  the  best  evidence. 

Mr.  CAMPBELL.— That  is  all. 

Mr.  COXKLIN.— That  is  all. 

SYBIL  J.  COLEMAN.     [284] 

Certificate  of  Special  Examiner  to  Deposition,  etc. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

I  hereby  certify  that,  on  the  21st  day  of  March,  A. 

D.  1910,  before  me,  CHARLES  R.  HOLTON,  a 
Commissioner  duly  appointed  by  the  Circuit  Court  of 
the  United  States  for  the  District  of  Idaho,  Ninth 
Judicial  Circuit,  Central  Division,  and  a  Notary 
Public  in  and  for  said  City  and  County  of  San  Fran- 
cisco, at  my  office  in  Room  No.  519  on  the  Fifth  Floor 
of  the  Metropolis  Bank  Building,  at  the  southeast 
corner  of  Market  and  New  Montgomery  Streets,  in 
said  City  and  County  of  San  Francisco,  personally 
appeared,  pursuant  to  the  commission  hereto  an- 
nexed, between  the  hours  of  10  o'clock  A.  M.  and  12 
M.  of  said  day,  three  of  the  witnesses  named  in  said 
commission,  to  wit,  H.  M.  WRIGHT,  R.  B. 
SWAYNE  and  Mrs.  SYBIL  J.  COLEMAN,  and 
Norman  E.  Conklin,  Esq.,  appeared  as  counsel 
for  complainants,  and  Charles  S.  Cushing,  Esq., 
appeared  as  counsel  for  defendants  R.  M.  Cobban, 

E.  B.  Weirick,  and  the  Payette  Lumber  &  Manufac- 
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turing  Company;  and  J.  C.  Campbell,  Esq.,  appear 
in  propria  persona  and  as  attorney  for  John  A.  Ben- 
son; and  Wm.  H.  Metson,  Esq.,  appeared  as  counsel 
for  Mrs.  Sybil  J.  Coleman,  and  the  said  H.  M. 
Wright,  R.  B.  Swayne  and  Mrs.  Sybil  J.  Coleman, 
being  each  by  me  first  duly  cautioned  and  sworn  to 
testify  the  whole  truth,  and,  being  carefully  exam- 
ined, deposed  and  said,  as  appears  by  their  deposi- 
tions hereto  annexed. 

And  I  further  CERTIFY  that  the  said  depositions 
were  then  and  there  taken  down  in  shorthand  bv  me, 
and  thereafter  by  me  reduced  to  typewriting  and 
were,  after  they  had  been  reduced  to  typewriting, 
corrected  and  subscribed  bv  said  witnesses,  in  mv 
presence,  and  that  the  same  have  been  retained  by  me 
for  the  purpose  and  sealing  up  and  directing  the 
same  to  the  clei^k  of  the  court,  as  required  by  law. 
[285] 

And  I  further  CERTIFY  that  the  reason  whv  the 
said  depositions  were  taken  was  that  the  said  wit- 
nesses reside  more  than  one  hundred  miles  from  Boise 
City,  Idaho,  the  place  where  this  cause  is  to  be  tried, 
to  wit,  said  H.  M.  Wright  resides  in  Berkeley,  Cali- 
fornia, said  R.  B.  Swayne  resides  in  Oakland,  Cali- 
fornia ;  and  said  Mrs.  Sybil  J.  Coleman  resides  in  San 
Francisco,  California. 

And  I  further  certify  that  I  am  not  of  counsel  or 
attorney  to  either  of  the  parties,  nor  am  I  interested 
in  the  event  of  the  cause. 

And  I  further  CERTIFY  that  the  fees  for  taking 
said  depositions,  to  wit,  $16.50,  have  been  paid  to  me 
by  the  complainant,  Mollie  Conklin,  and  that  the  same 
are  just  and  reasonable. 
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IN  TESTIMONY  WHEEEOF,  I  have  hereunto 
set  my  hand  and  notarial  seal  at  the  City  and  County 
of  San  Francisco,  State  of  California,  this  11th  day 
of  April,  A.  D.  1910. 

[Seal]  CHARLES  R.  HOLTON, 

Commissioner  and  Notary  Public  in  and  for  the  City 
and  Count}^  of  San  Francisco,  State  of  Cali- 
fornia. 

[Endorsed] :  Filed  Nov.  4,  1911.  A.  L.  Richard- 
son, Clerk.     [286] 


In  the  Circuit  Court  of  the  United  States,  Central 
Division  of  the  District  of  Idaho. 

IN  EQUITY— CONSOLIDATED  NUMBER  60. 

UNITED  STATES  and  MOLLIE  CONKLIN, 

Plaintiffs, 

vs. 

PAYETTE  LUMBER  AND  MANUFACTURING 
COMPANY,  JOHN  A.  BENSON,  JOSEPH 
C.  CAMPBELL,  R.  M.  COBBAN,  E.  B. 
WEIRICK,  and  E.  B.  WEIRICK,  Trustee, 

Defendants. 

Depositions  of  Joseph  C.  Campbell,  J.  A.  Benson, 
James  H.  Lavenson  and  Clara  E.  Glover. 

Taken  before  Flora  Hall,  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, on  April  28th,  29th,  30th  and  May  2d,  1910. 
Opened  by  stipulation  and  filed  Oct.  18,  1911. 

A.  L.  RICHARDSON, 

Clerk.     [287] 
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In  the  Circuit  Court  of  the  United  States,  Central 
Division  of  the  District  of  Idaho. 

IN  EQUITY— CONSOLIDATED  NO.  60. 

UNITED  STATES  and  MOLLIE  OONKLIN, 

Plaintiffs, 
vs. 

PAYETTE  LUMBER  AND  MANUFACTURE 
ING  COMPANY,  JOHN  A.  BENSON,  JO- 
SEPH C.  CAMPBELL,  R.  M.  COBBAN, 
E.   B.   WEIRICK,   and   E.   B.   WEIRICK, 

Trustee, 

Defendants. 

It  is  hereby  stipulated  and  agreed  by  and  between 
counsel  for  the  respective  parties  that  the  defendants, 
J.  A.  Benson  and  Joseph  C.  Campbell  may  take  the  de- 
positions and  testimony  of  Joseph  C.  Campbell,  Wil- 
liam H.  Metson,  Milton  Bernard,  James  H.  Layenson, 
Clara  E.  Glover  and  John  A.  Benson,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  on 
Wednesday,  April  27th,  1910,  at  ten  o'clock  A.  M.,  of 
said  day  at  Room  511  Balboa  Building,  corner  of  Sec- 
ond and  Market  Streets,  before  Flora  Hall,  a  Notary 
Public  in  and  for  said  city  and  county,  and  the  taking 
of  said  testimony  and  depositions  may  by  a  Notary 
Public  be  continued  from  day  to  day  until  completed, 
and  said  depositions  may  be  taken  by  any  disinter- 
ested stenographer,  and  thereafter  reduced  to  writing 
on  a  typewriter,  and  when  so  reduced  to  be  signed  by 
the  several  witnesses ;  said  depositions  and  testimony 
to  be  used  and  read  in  evidence  in  the  above-entitled 
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action  with  the  same  force  and  effect  as  if  said  depo- 
sitions and  testimony  had  been  taken  under  commis- 
sion duly  issued  in  said  cause,  and  said  parties  hereby 
waive  any  other  [288]  and  further  notice  as  to  the 
time,  place  or  manner  of  the  taking  of  said  testimony 
and  de^DOsitions. 

S.L.TIPTON, 
Attorney  for  Plaintiff,  the  United  States. 

N.  E.  CONKLIN  and 
WM.  B.  DAVIDSON, 
Attorney's  for  Plaintiff,  Mollie  Conklin. 
CAVANAH  &  BLAKE, 
Attorneys  for  Payette  Lumber  Company. 

ALFRED  A.  ERASER, 
Attorney    for    Joseph    C.    Campbell    and    John  A. 
Benson. 

RICHARDS  &  HAGA, 
Attorneys  for  R.  M.  Cobban.     [289] 

In  the  Circuit  Court  of  the  United  States,  Central 
Division  of  the  District  of  Idaho, 

IN  EQiUITY— CONSOLIDATED    NUMBER  60. 
UNITED  STATES  and  MOLLIE  CONKLIN, 

Plaintiffs, 
vs. 

PAYETTE  LUMBER  AND  MANUFACTURING 
COMPANY,  JOHN  A.  BENSON,  JOSEPH 
C.  CAMPBELL,  R.  M.  COBBAN,  E.  B. 
WEIRICK,  and  E.  B.  WEIRICK,  Trustee. 

Defendants. 

BE  IT  REMEMBERED,  That  pursuant  to  stipu- 
lation hereunto  annexed,  and  on  Thursday,  April 
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28th,  comnieiicing  at  two  o'clock  P.  M.  of  said  day 
(to  which  time  they  have  been  duly  and  regularly  con- 
tinued by  consent),  the  depositions  of  Joseph  C. 
Campbell,  John  A.  Benson,  James  H.  Lavenson  and 
Clara  E.  Glover,  were  taken  before  me.  Flora  Hall, 
a  Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California,  at  Poom  No.  514 
Balboa  Building,  corner  of  Second  and  Market 
Streets  in  the  above-entitled  action,  now  pending  in 
the  above-entitled  court,  said  witnesses  being  each 
duly  sworn  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth  before  giving  their  respective 
testimony.  Said  witnesses  were  interrogated  on  di- 
rect examination  by  P.  G.  Hudson,  Esq.,  and  J.  C. 
Campbell,  Esq.,  and  on  cross-examination  by  Wm.  B. 
Davidson,  Esq.,  and  testified  as  follows,  to  wit: 
[290] 

[Deposition  of  J.  C.  Campbell,  for  Defendants.] 
J.  C.  CAMPBELL,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 

Mr.  HUDSON.— Q.  Will  you  please  state  your 
name  ?        A.  Joseph  C.  Campbell. 

Q.  And  occupation  ?        A.  Practicing  law. 

Q.  Did  you  know  the  Reddy 's,  Mr.  Campbell, — Pat- 
rick, and  the  other  members  of  the  Reddy  family? 

A.  I  did.  I  knew  Patrick  Reddy,  Emily  Reddy. 
his  wife,  and  E.  A.  Reddy,  his  brother,  a  great  many 
years. 

Q.  Are  you  acquainted  with  Mrs.  Mollie  Conklin 
and  other  members  of  the  Conklin  f amilv  ? 
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A.  Yes,  I  am  acquainted  with  Mrs.  Mollie  Conklin 
and  Mr.  N.  E.  Conklin,  her  son ;  and  I  knew  Mr.  Alvah 
Conklin,  the  husband  and  father,  prior  to  his  death. 

Q.  Have  you  any  knowledge  of  the  Monache  lands, 
the  subject  matter  of  the  controversy  in  this  action? 

A.  I  have. 

Q.  Will  you  state  your  knowledge  of  these  lands 
that  are  the  matter  of  controversy  in  this  action? 

A.  I  presume  you  mean  the  matter  of  the  contract 
between  Benson  and  these  other  people. 

Q.  In  relation  to  that  contract,  yes,  Mr.  Campbell, 
Just  go  on  and  tell  it  in  your  own  way,  if  you  please. 

The  WITNESS.— The  Monache  lands  were  owned, 
half  and  half,  by  Mr.  Reddy  and  Mrs.  Mollie  Conk- 
lin, I  believe,  at  the  time  of  this  contract,  and 
prior  to  the  death  of  Mr.  Eeddy.  They  were  lands 
that  were  obtained  by  Alvah  Conklin,  the  husband  of 
Mollie  Conklin,  through  one  Broder,  whose  first  name 
I  have  [291]  forgotten.  There  was  a  great  deal 
of  litigation  about  them,  and  Mr.  Eeddy  had  a  con- 
tract whereby  he  was  to  receive  the  undivided  one- 
half  of  those  lands  for  litigating  the  case  of  Broder 
vs.  Conklin.  The  case  was  finally  adjudicated  in 
favor  of  the  Conklins,  and  Mr.  Conklin,  my  recol- 
lection is,  deeded  his  share  of  them,  or  his  undivided 
one-half  of  them,  to  his  wife,  and  Mr.  Eeddy  ob- 
tained one-half  of  the  lands, — whether  by  deed  from 
Alvah  Conklin  or  from  Mollie  Conklin,  I  don't  know. 
That  is,  I  have  never  investigated  it  to  determine. 
At  any  rate,  prior  to  the  death  of  Mr.  Reddy,  he  was 
the  owner  of  the  undivided  one-half  of  these  so-called 
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Monache  lands,  which  my  recollection  is,  was  some- 
thing like  nine  thousand  acres.  Mr,  Redd}^  prior  to 
his  death,  entered  into  negotiations  with  eTolin  A. 
Benson,  who  was  a  client  of  his,  and  of  the  office,  for 
quite  a  number  of  years  prior  to  that  time,  either  to 
sell  to  or  through  Benson  these  Monache  lands  for  a 
certain  price.  I  am  not  positive  now  as  to  what  the 
price  w^as  to  be  betw^een  Mr.  Reddy  and  Benson.  The 
last  time  I  ever  saw  Mr.  Reddy  alive  was,  I  think, 
some  week  or  ten  days  before  his  death,  when  I  was  at 
his  house ;  and  in  my  interview^  with  him — 

Mr.  DAVIUSOX.— We  will  object  to  the  intro- 
duction of  any  evidence  as  to  any  conversation  be- 
tween the  witness  and  Mr.  Reddy  in  regard  to  any 
contract  for  the  sale  of  any  of  this  property,  unless 
it  is  show^n  that  the  contract  was  in  writing  and  re- 
lates to  the  contract  afterwards  made  between  Mr. 
Benson  and  Mrs.  Conklin,  as  irrelevant,  incompetent 
and  immaterial. 

The  WITNESS.— (Continuing.)  Mr.  Reddy  in- 
formed me  that  he  had  made  a  contract  with  Ben- 
son, was  expecting  to  consummate  it  within  a  very 
short  time,  in  relation  to  the  sale  of  this  Monache 
land,  as  I  said  before,  either  through  or  to  Benson. 
[292]  And  I  went  away  to  the  northern  part  of 
the  State,  and  Mr.  Reddy  died  when  I  was  away  and 
I  didn't  see  him  any  more.  After  Mr.  Reddy 's  death, 
there  was  considerable  expense  to  the  estate  which 
had  been  incurred  by  Mrs.  Reddy  in  procuring  a 
tombstone  and  the  lot  in  the  cemetery  and  certain 
things  of  that  kind;  and  Mrs.  Reddy  was  informed 
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bv  mvself  that  there  was  not  monev  to  pav  those  debts 
which  had  been  incurred,  and  then  she  asked  me  what 
was  the  matter  with  getting  money  from  Benson  for 
this  land.  She  was  present  in  Mr.  R eddy's  room  at 
the  time  that  he  told  me  about  the  negotiations  with 
Benson  about  this  land,  and  I  told  her  ''I  didn't 
know — we  might  see  about  it."  I  called  Mr.  Benson 
at  the  phone  and  my  recollection  is  now  that  he  came 
over,  and  Mr.  Benson  and  Mrs.  Reddy  and  myself  had 
a  conversation  about  it,  but  nothing  of  any  conse- 
quence was  arrived  at  on  that  day.  Within  some 
time  after  that,  I  will  not  be  positive  as  to  the  dates, 
Mrs.  Reddy,  Mrs.  Conklin,  Mr.  N.  E.  Conklin,  her 
son,  came  dovm  to  the  office,  and  Mr.  Benson  came 
over  and  there  the  matter  was  talked  over  about  the 
sale  of  these  lands,  and  a  controversy  arose  about 
the  price.  There  was  a  good  deal  of  talk  about 
$3.80,  or  $4.00  an  acre ,  which  was  the  offer  of  Ben- 
son ;  now,  I  am  not  positive  in  my  own  mind,  whether 
Benson  made  them  an  offer  of  $4.00  an  acre,  with 
five  per  cent  commission,  which  would  be  $3.80,  or 
whether  it  was  a  straight  $4.00.  I  am  frank  to  say 
that  if  I  had  not  heard  the  other  people  testify  in 
this  case  that  it  was  $3.80,  my  impression  would  be 
it  was  $4.00. 

Mr.  X.  E.  Conklin  thought  that  the  price  was  too 
small  and  stated  that  he  thought  that  he  could  get 
a  better  offer  for  the  lands.  That  meeting  was  ad- 
journed for  several  days,  to  [293]  give  him  an 
opportunity  to  ascertain  if  he  could  get  a  better  bid 
for  the  Monache  lands.     As  I  say,  it  went  on  for 
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some  time,  and  finally  Mr.  N.  E.  Conklin,  his  mother, 
Mrs.  Mollie  Conklin  and  Mrs.  Eeddy,  accompanied 
by  her  daughter,  Mrs.  Coleman,  and  Mr.  Edward 
Reddy  and  Mr.  Benson,  met  in  my  office,  and  they 
made  an  agreement  with  Mr.  Benson  to  take  those 
lands.  I  w^ould  still  be  of  the  opinion  that  he  was 
to  take  them  for  $4.00  an  acre,  if  I  hadn't  heard  the 
other  people  testify.  But  about  that,  I  am  not 
positive. 

They  discussed  the  matter.  I  remember  that 
Benson  told  them  that  the  lands  would  have  to  be 
deeded  to  the  United  States;  they  w^ere  what  he 
called  '^ scrip"  lands,  and  the  money  for  these  lands 
was  to  be  paid  upon  approval  by  the  Land  Depart- 
ment, through  the  Anglo-Californian  Bank.  I 
have  no  recollection  about  it  being  said  that  the  pa- 
pers were  to  be  deposited  in  escrow  in  the  Anglo- 
Oalifornian  Bank,  but  I  do  remember  that  the 
money  was  to  be  paid  through  the  Anglo-Califor- 
nian Bank.  Before  this  last  conference  broke  up, 
Mr.  Holland  Smith  was  called  into  the  office.  He 
was  a  notary  public ;  and  the  matter  was  talked  over 
before  Mr.  Holland  Smith,  Mr.  Benson  and  Mr.  N. 
E.  Conklin.  All  of  these  people.  Smith,  Conklin 
and  Benson,  my  recollection  is,  left  the  office  to- 
gether, and  the  Reddys  follow^ed  them  out.  Proba- 
bly w^e  had  a  little  conversation  there  about  some 
other  things.  The  next  I  knew  anything  about  it 
was,  there  was  a  large  bundle  of  papers,  deeds — 
well,  I  will  say  papers,  because  I  didn't — I  have  no 
present  recollection  of  examining  what  they  were, 
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brought  up  for  execution  by  Mrs.  Reddy,  Mr.  E.  A. 
Reddy,  and  the  other  parties.  I  saw  Mr.  Holland 
Smith,  Mrs.  Conklin  and  Mrs.  Reddy  in  one  of  our 
outer  offices  there  with  a  lot  of  papers  on  the  desk. 
What  they  were  [294]  I  am  not  prepared  to  say, 
but  Mr.  Edward  Reddy,  the  brother  of  Mr.  Patrick 
Reddy,  was  at  that  time  the  Superintendent  of  the 
San  Francisco  Almshouse,  and  he  was  ill,  and  I  took 
Mr.  Holland  Smith,  who  had  these  papers,  out  to 
the  Almshouse  in  my  carriage ;  and  Mr.  Reddy,  Mr. 
Edward  Reddy,  sat  up  in  his  bed  and  signed  a  large 
number  of  them,  and  I  brought  Mr.  Smith  away. 
After  Mr.  Smith's  death,  his  wife  presented  to  me 
a  bill  for  one  hundred  dollars  for  acknowledging  the 
papers  in  this  Reddy-Benson  matter. 

Mr.  DAVIDSON.— I  will  ask  at  this  time  to 
strike  out  all  the  testimony  offered  with  regard  to 
the  bill  presented  for  the  taking  of  the  acknowledg- 
ments, on  the  ground  that  it  is  not  the  best  evi- 
dence; the  bill  itself  would  be  the  best  evidence  as 
to  what  it  was  presented  for,  and  as  immaterial,  in- 
competent and  irrelevant;  no  foundation  has  been 
laid  for  secondary  evidence. 

Mr.  CAMPBELL.— The  motion  to  strike  out  is 
resisted. 

The  WITNESS.— I  paid  Mrs.  Mary  Smith, 
widow  of  Holland  Smith,  one  hundred  dollars  for 
having  taken  those  acknowledgments.  I  paid  her 
$100  which  was  charged  by  her  husband  for  taking 
those  acknowledgments. 

After  this  trip  to  the  Almshouse,  for  some  time — 
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I  am  not  able  to  say  how  long — Mrs.  Eeddy  came 
down  to  the  office  and  spoke  about  wanting  some 
money.  I  called  Mr.  Benson  up,  and  asked  him  if 
he  couldn't  pay  some  money  on  that  land  deal,  and 
he  sent  over  a  check,  payable  to  me,  for  $5,000,  and 
I  put  it  in  the  firm  account.  A  firm  check  was 
drawn  for  Mrs.  Mollie  Conklin,  for  one-half  of  it, 
and  Mrs.  Reddy  was  given  the  other  half  of  it. 
There  was  one  payment ;  after  that,  some  little  time, 
Mrs.  Reddy  w^as  down  again,  and  I  stirred  Mr.  Ben- 
son up  again,  and  he  sent  me  over  a  check  for 
$500.00.  I  [295]  immediately  turned  that  in  to 
the  firm  account,  and  gave,  the  firm  gave  Mrs. 
Reddy  a  check  for  $250,  and  a  check  was  drawn  to 
Mrs.  Conklin  for  $250.  That  was  all  of  the  money 
that  I  know  of  having  been  paid  Mrs.  Conklin. 
That  is,  $2,500  and  $250. 

Some  time  after  that,  how  long  I  can't  now  re- 
member, Mr.  Norman  Conklin  was  in  the  office,  and 
in  talking  about  this  land  deal,  he  complained  that 
Mr.  Benson  was  not  paying  the  money  as  rapidly 
as  he  thought  he  should,  and  he  also  stated  that  he 
knew,  or  had  heard  of  some  man  dow^n  Bakersfield 
way  w^ho  would  give  $6.00  an  acre  now^  for  the  land. 
My  recollection  is  that  I  called  Benson  up  at  the 
phone  and  asked  him  what  was  the  matter,  and  told 
him  that  Mr.  Conklin  said  he  could  get  $6  an  acre 
for  the  land.  I  remember  that  Benson  said  that  if 
he  could  do  it,  he  would  be  j^lad,  because  he  couldn't 
get  $6.00  an  acre  for  it,  or  words  to  that  effect.  I 
told  Mr.  Conklin  to  see  if  he  couldn't  get  it,  and  if 
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Benson  wasn't  keeping  the  contract,  that  the  mat- 
ter could — they  could  take  it  ovit  of  his  hands  or 
away  from  him,  or  something  to  that  effect.  He 
went  away  and  I  never  heard  anything  more  about 
any  $6.00  man  that  I  remember  of. 

Afterwards,  in  the  early  part  of  1904,  after  my 
return  from  New  York,  when  Mr.  Benson  had  been 
arrested  and  charged  with  conspiracy  in  the  Wash- 
ington case,  for  which  he  was  afterwards  tried  and 
acquitted,  Mr.  Conklin  came  into  my  office  again. 
Whether  he  brought  Mrs.  Reddy  in  with  him  the 
first  time  or  whether  he  brought  her  in  the  second 
time,  I  am  not  positive.  But  I  do  remember  that 
he  said  to  me  that  ^^now  they  proposed  to  make  Old 
Benson  pay  mighty  well  for  those  lands;  that  the 
Government  was  after  him  now,  and  that  he  would 
have  to  settle  [296]  with  them  and  pay  them 
well,  or  there  would  be  trouble."  I  asked  him  if  he 
meant  by  that  that  he  proposed  to  use  Benson's 
trouble  as  a  leverage  to  make  him  pay  a  good  price 
or  a  bigger  price  for  the  lands,  or  something  of  that 
kind ;  and  my  recollection  is — I  got  an  equivocal  an- 
swer— that  it  was  neither  yes  or  no,  but  he  repeated 
that  now  he  was  in  trouble,  that  the  Government 
was  after  him,  and  he  would  have  to  pay  mighty 
well  for  those  lands.  I  used  some  pretty  strong  lan- 
guage to  him  at  that  time,  and  then  it  is  my  recol- 
lection that  he  came  in  with  Mrs.  Reddy,  and  Mrs. 
Reddy  asked  about  that,  and  I  said  to  her  ''Mrs. 
Reddy,  this  looks  to  me" — in  the  presence  of  Mr. 
Conklin — ''like  this  young  man  is  trying  to  use  the 
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fact  that  Benson  is  in  trouble,  to  get  him  to  pay  a 
larger  price  for  those  lands."  Mr.  Conklin  then 
said,  ^*Do  you  mean  to  say  that  I  am  trying  to 
blackmail  him?"  I  said,  ''That  is  about  the  way  it 
looks  to  me,^'  or  ''That  is  about  the  size  of  it,"  or 
something  of  that  kind ;  and  he  went  out. 

I  am  a  little  ahead  of  the  story,  however.  Before 
this  time,  before  Benson  w^as  arrested,  and  after  the 
$6.00  episode,  Mr.  Conklin  came  in  and  told  me  that 
he  either  had  'been  to  Washington,  or  had  sent  some- 
one to  Washington  vdth  power  and  that  they  had 
cancelled  the  powers  of  attorney  which  his  mother 
had  given  Benson,  and  that  they  would  not — ^^my  rec- 
ollection is  that  they  wouldn't  take  any  more  money 
from  Benson.  I  sent  for  Mrs.  Reddy.  I  told  her 
that  and  asked  her  if  she  knew  anything  about  it, 
and  I  think  she  told  me  she  did;  and  I  asked  her 
if  that  was  her  desire,  and  she  said  "No";  and  af- 
ter that  time,  and  up  to  the  time  that  Benson  was 
in  trouble,  my  recollection  is,  that  he  paid  to  Mrs. 
Reddy  something  like  $12,000,  or  twelve  thousand 
five  hundred  dollars,  and  she  accepted  it  as  the  ex- 
ecutrix or  as  the  representative  [297]  of  the 
estate  of  Patrick  Reddy.  I  don't  know  whether  she 
was  the  executrix  or  administratrix  with  the  will 

annexed. 

Mr.  DAVIDSON. — Complainants  at  this  time 
move  to  strike  out  that  part  of  the  testimony  of  the 
witness  relating  to  the  conversation  held  between 
himself  and  Mrs.  Reddy  as  hearsay  and  not  binding 
upon  the  complainants,  or  either  of  them,  in  this 
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case,  and  as  incompetent,  irrelevant  and  immate- 
rial and  not  tending  to  prove  any  of  the  issues  in 
this  case. 

The  WITNESS.— As  far  as  the  contract  goes,  I 
believe  that  is  all  that  I  now  remember.  The  com- 
plaint alleges  that  I  was  in  the  employ  and  acting 
as  attorney  of  Mollie  Conklin  at  the  time  that  this 
contract  was  made.  That  is  not  a  fact.  In  all  the 
negotiations  between  Mr.  Benson,  Mrs.  Eeddy  and 
Mrs.  Conklin  and  Edward  Eeddy,  Mollie  Conklin 
was  represented  by  her  son,  N.  E.  Conklin,  who  is 
an  attorney.  The  estate  of  Mr.  Conklin  was  in  the 
office  at  that  time  in  process  of  settlement,  but  dur- 
ing the  process  of  settlement  of  that  estate,  Mr. 
Eeddy  had  a  very  serious  disagreement  with  Mr. 
Norman  Conklin,  the  attorney,  who  is  the  son  of 
Mollie  Conklin  and  who  represented  her  in  this 
thing,  and  he  absolutely  refused  to  have  anything 
to  do  with  any  business  of  theirs,  and  at  that  time 
so  notified  the  office  and  so  notified  me.  It  grew  out 
of  certain  rents  which  had  been  collected  for  this 
pasturage  land  by  Mr.  N.  E.  Conklin,  as  I  under- 
stood it,  and  for  which  he  hadn't  accounted  to  Mr. 
Eeddy  for  his  proportionate  share.  Mr.  Eeddy 
found  it  out  through  a  man  by  the  name  of — well, 
a  man  who  had  the  land  rented — his  name  escapes 
me  now;  and  they  had  quite  a  spirited  controversy 
about  it.     But  in  none  of  the  proceedings — 

Mr.  DAVID  SON. — ( Interrupting. )  Complain- 
ant Mollie  Conklin  moves  to  strike  out  all  that  part 
of  the  testimony  of  the  witness     [298]     referring 
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to  any  conversations  or  disagreements  between  N. 
E.  Conklin  and  Patrick  Reddy  in  his  lifetime,  as 
irrelevant,  immaterial  and  incompetent,  and  not 
tending  to  prove  an}'  of  the  issues  in  this  case  and 
not  binding  upon  the  complainant  Mollie  Conklin. 

The  WITNESS.— I  believe  that  is  all.  (To  Mr. 
Benson.)  Do  you  want  to  ask  me  any  questions, 
Mr.  Benson? 

Mr.  BENSOX.— Q.  What  month  and  what  year 
did  these  transactions  to  which  you  have  testified 
occur  ? 

A.  It  was  the  year  1900,  is  my  recollection — when 
did  Patrick  Reddy  die? 

Mr.  CONKLIN.— April  26,  1900. 

The  WITNESS.— It  was  in  1900,  then,  just  a 
short  time  after  Mr.  Reddy 's  death;  by  that,  I  mean, 
maybe  two  months,  was  the  first  of  all  these  three 
conversations  out  of  which  the  final  agreement 
grew. 

Mr.  BEiNSON.— Q.  Wasn't  it  fully  explained  at 
the  meeting  about  which  you  have  testified  between 
the  Conklins  and  Mrs.  Reddy,  and  between  your  of- 
fice, that  before  these  lands  could  be  made  available, 
that  they  would  have  to  be  deeded  to  the  United 

States? 

A.  That  is  my  recollection,  that  they  would  have 
to  l)e  deeded ;  and  the  money  was  to  be  paid  through 
the  Anglo-Californian  Bank  when  they  were  ac- 
cepted or  approved,  or  something  of  that  kind. 

Q.  Was  it  l)y  the  Commissioner  of  the  General 
Land  Ofl&ce? 
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Mr.  DAVIDSON. — We  object  to  that  question  as 
leading. 

Mr.  BENSON.— Q.  Or  approved  by  the  authori- 
ties? 

Mr.  DAVIDSON.— Objected  to  on  the  same 
ground.     [2981/4] 

The  WITNESS.- 1  wouldn't  state  that  it  was 
said  approved  by  whom;  but  when  the  deeds  were 
accepted  and  approved.  I  remember  that  because 
that  was  the  first  time  that  I  ever  understood  what 
they  called  ^^ scrip."  I  always  thought  that  ^^ scrip" 
was  a  kind  of  certificate  issued  by  the  Government 
of  the  United  S'tates  which  said:  ^^This  entitles  the 
bearer  to  get  a  certain  number  of  acres,"  and  he 
could  take  that  to  the  land  office;  and  I  never  un- 
derstood the  minutia  of  it  and  I  don't  know  that  I 
do  now,  but  I  know  that  there  was  talk  about  the 
lands,  and  in  talking  about  the  $4.00  or  $3.80  there 
was  some  conversation  to  the  effect  that  there  had 
to  be  an  abstract  of  title  obtained  from  the  counties 
in  which  the  lands  were  situate,  and  I  know  Benson 
said  that  that  would  cost  considerable  money;  and 
he  said — he  explained  that  had  to  go  with  the  deeds. 

Q.  Wasn't  the  form  of  deed  discussed  in  some 
way,  that  is,  that  there  was  an  interest  of  the  dev- 
isees and  also  the  interest  of  the  estate  ? 

Mr.  DAVIDSON. — ^That  is  objected  to  as  leading 
and  suggestive. 

A.  I  have  no  recollection  about  that.  The  for- 
mal matters  were  not  taken  up  in  my  presence.  It 
was  just  a  general  conversation,  and  general  agree- 
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ment  had  there  in  the  oflfice. 

Q.  Did  you  ever  see  and  pass  upon  one  of  the 
deeds  or  transfers  to  the  United  States,  as  to 
whether,  in  your  opinion,  it  gave  all  the  title  to  the 
United  States  possible? 

A.  I  don't  remember  ever  having  seen  any  of  the 
deeds,  for  this  reason :  The  man  who  had  charge  of 
our  probate  department  then  was  Mr.  Hugh  H. 
Brown,  and  immediately  after  this  talk  there  was 
an  application  made  (a  copy  of  which  I  shall  pro- 
duce here)  to  the  Probate  Court  by  our  office,  Mr. 
Brown  doing  it,  on  behalf  [299]  of  the  Reddy 
estate,  by  Mrs.  Reddy  asking  the  authority  of  the 
Probate  Court  to  sell  and  exchange  these  lands  for 
other  lands.  So,  I  have  no  recollection  of  ever  hav- 
ing seen  a  deed. 

Cross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Now,  Mr.  Campbell,  I  understood  you  to  say 
on  your  direct  examination  that  the  first  conference 
you  had  in  regard  to  this  matter  after  the  death  of 
Mr.  Reddy,  was  between  yourself,  Mrs.  Reddy  and 
Mr.  Benson?        A.  That  is  my  recollection. 

Q.  Now,  about  when  did  that  conference  take 
place? 

A.  Well,  that  is  something  that  I  couldn't  be  def- 
inite about;  it  was  after,  some  little  time  after  the 
death  of  Mr.  Reddy ;  I  suppose  that  I  could  find  out 
pretty  near  from  the  records  in  the  Reddy  estate. 
It  was  at  or  about  the  time  that  Mrs.  Reddy  made  a 
contract  with  some  tombstone  people  here  to  erect  a 
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tombstone  for  Mr.  Reddy  at  the  cost,  I  think,  of 

$1,200.00. 

Q.  Now,  how  long  after  the  conference  between 
you  and  Mrs.  Reddy  and  Mr.  Benson  was  it  that 
you  first  had  a  conference  with  Mollie  Conklin,  the 
complainant  herein? 

A.  M}^  recollection  is  that  was  but  a  few  days, 
but  still,  it  might  have  been  a  week  or  ten  days,  or 
such  a  matter.  I  wouldn't  be  bound  by  dates.  That 
was  in  1900,  and  that  is  a  long  time  ago.  I  have 
done  a  whole  lot  of  things  since  then. 

Q.  Who  w^as  present  at  that  conference,  the  first 
conference,  with  Mollie  Conklin,  besides  yourself, 
Mr.  Benson  and  Mrs.  Reddy  and  Mollie  Conklin? 

A.  Mr.  N.  E.  Conklin  was  present  at  every  con- 
ference at  which  his  mother  was.  Whether  Mrs. 
Coleman  was  at  that  conference  [300]  or  whether 
she  was  at  the  conference  at  which  Mr.  Ned  Reddy 
was,  I  am  not  able  to  tell  you. 

Q.  Then,  I  understand  you  to  say  Mr.  Ned  Reddy 
was  not  present  at  the  first  conference — I  mean  the 
first  one  at  which  Mrs.  Mollie  Conklin  was  present  ? 

A.  Well,  now,  I  am  somewhat  hazy  in  regard  to 
that,  but  I  think  not. 

Q.  That  is  your  present  recollection? 

A.  That  is  my  present  recollection  now. 

Q.  Are  you  acquainted  with  Mrs.  Olcese,  the 
daughter  of  Mrs.  Mollie  Conklin? 

A.  Yes,  I  know  her. 

^.  Was  she  present  at  the  first  conference,  the 
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conference   between   Mr.   Benson   and   Mrs.   MoUie 

Conklin? 

A.  It  is  my  recollection  that  Mrs.  Olcese  was  not 
present  at  any  conference  I  was  ever  at. 

Q.  She  may  have  been  and  you  have  forgotten  it, 
may  she  not? 

A.  I  don't  belieye  so.  I  don't  think  Mrs.  Olcese 
was  eyer  there. 

Q.  Then,  your  recollection  is  that  Mr.  Benson, 
Mrs.  Eeddy,  Mrs.  Conklin  and  yourself  were  all  the 
persons  present  at  the  first  conference,  and  Mr.  N. 
E.  Conklin? 

A.  Yes.  You  say  Mrs.  Eeddy,  Mrs.  Mollie  Conk- 
lin, Mr.  Benson,  N.  E.  Conklin  and  myself? 

Q.  Yes,  sir. 

A.  That  is  my  recollection ;  it  would  be  the  second 
conference  between  Mrs.  Eeddy  and  Benson,  but 
the  first  conference  at  which  Mrs.  Mollie  Conklin 
was  present. 

Q.  Now,  how  long  did  that  conference  last,  Mr. 
Campbell?        A.  I  am  not  able  to  state.     [301] 

Q.  There  was  no  deal  made  at  that  time? 

A.  No. 

Q.  How  long  after  that  was  it  that  you  had  the 
second  conference  in  your  office  between  Mr.  Ben- 
son and  Mrs.  Eeddy  and  Mrs.  Conklin? 

A.  I  think  it  was  quite  a  few  days;  maybe  a 
couple  of  weeks;  maybe  more. 

Q.  Now,  who  were  present  at  that  second  confer- 
ence when  Mrs.  Conklin  was  present? 

A.  Well,   my   recollection  is — and   I   think   it   is 
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pretty  good,  because  I  have  a  kind  of  photograph 
now  in  my  eye  of  it — there  was  Mrs.  Conklin  and 
Mrs.  Reddy  and  Mrs.  Coleman  and  Mr.  Benson  and 
Ned  Reddy,  Mr.  N.  E.  Conklin  and  myself,  and  a 
part  of  the  time,  Milton  Bernard,  a  young  man,  a 
clerk  in  our  office — ^whether  he  was  there  all  the 
time  I  don't  know;  but  I  remember  a  certain  cir- 
<3umstance  which  happened  that  impresses  it  upon 
my  mind  that  he  was  there.  Mr.  Ned  Reddy  was 
sitting  over  like  that  (showing)  in  the  corner,  and 
he  went  to  lean  back,  and  something  got  the  matter 
^\ith.  his  chair,  and  I  remember  distinctly  he  fell 
over  in  a  way,  and  I  remember  distinctly  Milton 
helping  him  up  in  his  chair,  and  placing  it  in  posi- 
tion.    He  wasn't  well  then. 

Q.  Now,  are  you  positive  that  Mrs.  Coleman  was 
present  at  the  time  of  the  conference  you  have  just 
related? 

A.  It  seems  so  to  me;  I  wouldn't  swear  positively 
that  she  was  present  at  that  meeting,  or  which  one 
she  was  present  at,  or  whether  she  was  there  at  both 
meetings,  but  she  was  present  at  one  meeting;  I  can't 
say  whether  it  was  the  meeting  when  Ned  Reddy 
was  there,  or  whether  it  was  just  the  one  that  Ned 
Reddy  wasn't  there — 

Q.  Now,  Mr.  Campbell,  was  Mrs.  Olcese  present 
at  this  conference  [302]  you  have  just  testified 
in  reference  to  ? 

A.  I  have  no  recollection ;  I  would  say  no. 

Q.  You  have  no  recollection  of  seeing  her  ? 

A.  I  would  say  Mrs.  Olcese  was  not  present  at  any 
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conference  that  was  held  in  my  office  in  relation  to 

this  matter. 

Q.  Now,  about  when  as  near  as  you  can  remem- 
ber, w^as  it  that  that  second  conference  was  held  in 
which  Mrs.  Conklin  was  present  ? 

A.  Well,  that  was — well,  to  be  positive,  it  was 
within  a  month  between  the  first,  I  would  think,  be- 
cause at  the  first  conference  Mr.  N.  E.  Conklin 
thought  the  price  was  not  sufficient,  and  he  was 
given  time  to  find  out  if  he  couldn't  get  a  bigger 
price  for  the  property;  it  might  have  been  but  two 
weeks;  but  as  to  the  time,  Mr.  Davidson,  I  can't  tell 
you. 

Q.  You  have  no  recollection  as  to  what  month  it 
would  be? 

A.  No,  I  wouldn't  know  what  month  it  was. 

Q.  Are  you  positive,  Mr.  Campbell,  that  Mr. 
Conklin  and  his  mother,  Mollie  Conklin,  had  two 
conferences  in  your  office  \Aith  Mr.  Benson  and  Mrs. 
Reddy  after  the  death  of  Mr.  Patrick  Reddy,  and  up 
to  the  time  the  contract  was  made? 

A.  Quite  positive,  quite  positive. 

Q.  You  are  quite  positive?        A.  Yes,  sir. 

Q.  Would  you  say  your  recollection  is  good  as  to 
the  matter? 

A.  Yes,  because  at  the  first  talk  or  conference, 
Mr.  N.  E.  Conklin  was  not  willing  to  accept  the  fig- 
ures of  Mr.  Benson  and  was  going  around  to  see  if 
he  couldn't  get  a  better  price. 

Q.  Now,  you  say  at  this  conference,  the  last  con- 
ference before  the  deal  was  consummated,  as  you 
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say,  that  the  price  agreed  upon,  as  your  recollection 

is,  was  $4  an  acre  for  the  land?     [303] 

A.  That  would  be  my  recollection,  if  I  hadn't 
known  of  the  other  people  testifying. 

Q.  Your  independent  recollection  is  $4.00  an  acre? 

A.  I  know  $4.00  was  the  price  but  whether  Benson 
was  to  be  allowed  five  per  cent  of  that,  now,  is  some- 
thing that  my  mind  is  hazy  about. 

Q.  Now,  Mr.  Campbell,  was  that  agreement  re- 
duced to  writing?        A.  Not  then. 

Q.  Was  it  ever  reduced  to  writing? 

A.  Not  to  my  knowledge. 

Q.  What,  if  any  steps,  were  to  be  taken  toward  per- 
fecting the  deal  for  the  sale  of  the  Monache  lands? 

A.  I  understood  that  Mr.  Benson,  Mr.  N.  E.  Conk- 
lin, and  Holland  Smith,  were  to  prepare  the  papers 
that  were  necessarv  to  carrv  out  the  a^rreement. 

Q.  Who  was  to  pay  the  expenses  of  the  prepara- 
tion of  the  necessary  papers  to  carry  out  the  deal  ? 

A.  I  don't  recollect  of  anything  being  said  about 
that  at  all. 

Q.  Now,  you  are  positive  that  Mr.  Holland  Smith 
was  called  into  your  office  and  participated  in  part  in 
this  second  or  last  conference  ? 

A.  I  am  satisfied  of  that. 

Q.  You  are  satisfied  of  that  ?        A.  Yes,  sir. 

Q.  Was  anyone  else  besides  Mr.  Conklin,  Mr.  Ben- 
son and  Mr.  Holland  Smith  to  participate,  if  you 
know,  or  have  anything  to  do  with  drawing  the  papers 
necessary  to  carry  out  the  contract  which  you  say  was 
made? 
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A.  I  won 't  say  as  to  that ;  I  will  say  that  I  am  only 
just  [304]  giving  you  my  understanding  now.  I 
don't  remember  that  anything  was  said  positively  in 
regard  to  that. 

Q.  Mr.  Campbell,  you  testified,  did  you  not,  gave  a 
written  deposition  in  the  ease  of  Mollie  Conklin, 
plaintiff,  vs.  John  A.  Benson,  Thomas  B.  Walker, 
Chester  L.  Hovey  and  others,  in  the  Superior  Court 
in  and  for  the  County  of  Modoc,  State  of  California  ? 

A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  in  that  deposition 
in  that  ease,  in  your  examination  in  chief,  you  were 
asked  this  question:  *^ State  whether  or  not  you  ever 
made  any  representation  to  Mr.  Conklin  or  his 
mother,  the  plaintiff,  that  the  papers  which  had  been 
prepared  to  be  signed  by  her  were  of  any  character 
or  kind?"  If  vou  desire,  vou  mav  examine  the  rec- 
ord  and  see  whether  or  not  such  question  was  asked 
you.  I  call  your  attention  to  that  question  there  (in- 
dicating).       A.  Yes,  T  testified  to  that. 

Q.  That  question  was  asked  you? 

A.  Yes,  that  is  right. 

Q.  Now,  I  will  ask  you  whether  or  not  in  reply  to 
that  question  you  did  not  state,  *'I  never  did ;  I  didn't 
know  what  the  papers  were.  I  heard  Mr.  Benson 
explain  to  them  the  method  of  getting  the  land  into 
the  Government  and  getting  it  out,  but  what  papers 
they  were  to  sign  or  what  papers  they  were  to  get  up, 
was  left  to  Holland  Smith,  Milton  Bernard  and  Ben- 
son ;  the  character  of  the  papers,  the  routine  of  it,  I 
didn't  know."    You  may  state  whether  or  not  you 
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made  that  answer  in  reply  to  the  question  just  called 

to  your  attention.         A.  I  guess  I  did. 

Q.  Was  that  statement  true  ? 

A.  I  think  it  was  true,  as  far  as  it  goes,  yes,  sir. 
[305] 

Q.  Will  you  now  say  that  the  papers  were  to  be  pre- 
pared by  Mr.  Milton  Bernard,  Mr.  Benson  and  Hol- 
land iSmith? 

A.  I  said  that  was  my  understanding  of  it,  that 
they  were  to  do  it.  Probably  Milton  was  to  help; 
I  don't  remember  about  that  now. 

Q.  I  will  ask  you  whether  or  not  your  understand- 
ing of  the  matter  has  changed  since  the  time  you  tes- 
tified in  the  matter  just  called  to  your  attention,  and 
this  time  ? 

A.  No,  my  understanding  has  not  changed,  but  I 
now  remember  that  Mr.  Conklin  went  out  with  Ben- 
son and  Holland  Smith.  For  the  time  being  I  had 
forgotten  Milton.  The  character  of  the  papers  I 
didn't  know.     I  just  was  testifying  from  inference. 

Q.  There  was  nothing  said  in  regard  to  who  was  to 
draw  up  the  papers  is  the  way  I  understand  it  ? 

A.  There  was  nothing  said  about  a  written  con- 
tract ;  there  was  nothing  said,  as  I  remember  it  now, 
as  to  what  the  papers  were  to  be,  or  who  was  to  pre- 
pare them.  Mr.  Holland  Smith,  Mr.  Conklin  and 
Mr.  Benson  and  probably  Milton  went  out  together 
and  I  drew  the  inference  that  they  were  going  to 
straighten  the  matter  up. 

Q.  So  that  you  say  that  there  was  nothing  said  at 
that  time  as  to  what  papers  should  be  prepared  to 
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carry  out  the  deal?        A.  No  details. 

Q.  Was  there  an}i:hing  said  at  that  time  in  regard 
to  any  deeds  to  be  made  to  the  land? 

A.  That  they  were — that  they  agreed  to  make  a 
deed — no,  not  to  my  recollection. 

Q.  Nothing  was  said  about  that? 

A.  My  recollection  is  that  in  the  explanation  as  to 
how  the  land  was  to  be  disposed  of,  that  Mr.  Benson 
explained  what  was  necessary  to  be  done,  but  that 
they  said,  '^Now,  we  will  go  and  [306]  make  a 
deed";  ^'now  we  will  go  and  make  a  contract,"  ^'now 
we  will  go  and  make  a  power  of  attorney,"  I  have  no 
recollection  of  anything  like  that  being  said. 

Q.  Have  you  any  recollection  of  anything  being 
said  at  that  time  wdth  regard  to  any  application  being 
made  out  by  Mollie  Conklin  and  the  representatives 
of  the  Eeddy  estate  for  the  selection  of  lieu  lands? 

A.  My  recollection  is  that  there  was  no  specific 
paper  mentioned  in  my  presence. 

Q.  Nothing  was  said  about  any  powers  of  attorney  ? 

A.  Mr.  Benson  simply  explained  what  was  neces- 
sary to  be  done,  and  the  main  thing  that  remains  in 
my  mind  is  the  fact  that  they  finally  had  come  to  a 
conclusion,  and  that  they  left — Holland  Smith,  and 
probably  Milton — I  had  forgotten  about  Milton.  I 
know  Mr.  Conklin  and  Mr.  Benson  and  Holland 
Smith  left  together  and  I  took  it  that  they  were  to 
get  up  whatever  papers  there  were  to  be  prepared. 

Q.  Did  Mr.  Benson  say  at  that  time,  in  the  pres- 
ence of  Mr.  Conklin  and  Mr.  Ned  Reddy  and  Mrs. 
Emily  Reddy  that  he  would  have  to  prepare  the  neces- 
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sary  papers^        A.  Perhaps  he  did. 

Q.  You  may  have  forgotten  about  that? 

A.  I  don't  recollect  what  was  said  about  any  par- 
ticular papers  or  anything  of  that  kind.  I  didn't 
charge  my  memory  particularly  \\T.th  that. 

Q.  Now,  Mr.  Campbell,  what  was  to  be  done  with 
these  papers  under  the  agreement,  after  they  were 
prepared? 

A.  Now,  as  to  that,  I  can't  recollect,  Mr.  Davidson. 
All  that  I  remember  is  that  the  money  was  to  be  paid 
through  the  Anglo-Californian  Bank  when  the  land 
was  approved — it  was  [307]  talked  generally 
about  the  land  and  I  didn't  charge  my  memory 
whether  he  particularly  said  selections  were  ap- 
proved, but  my  recollection  is  that,  outside  of  simply 
the  explanation  of  what  would  have  to  be  done,  that 
there  w^as  not  any  particular  act  agreed  upon  that 
they  would  do,  in  my  presence. 

Q.  You  were  the  attorney,  were  you  not,  your  firm 
was  the  attorney  for  the  Eeddy  estate? 

A.  Yes,  sir. 

Q.  Now,  was  it  agreed  at  that  time  that  all  of  this 
property  should  be  conveyed  to  the  Government  and 
selections  or  the  right  to  make  selections,  turned  over 
to  Mr.  Benson  without  any  security  or  any  payment 
therefor? 

A.  The  Reddy  estate  proposition — the  application 
was  made  to  the  Probate  Court,  and  I  don't  under- 
stand— I  will  simply  say,  that  I  don't  remember  any 
such  agreement,  or  what  agreement  was  made  in  rela- 
tion to  that. 
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Q.  So,  3^011  don't  remember  whether,  under  the 
agreement,  the  lands  were  to  be  turned  over  to  Mr. 
Benson  previous  to  pajnuent  or  not  ? 

A.  The  money  was  to  be  paid  through  the  Anglo- 
Californian  Bank  on  the  approval  of  the  titles. 

Q.  On  the  approval  of  the  titles  ? 

A.  That  is  my  recollection  of  it ;  there  was  not — 
as  I  remember,  there  was  not  any  particular  thing 
said  about  security,  or  anything  of  that  kind,  because 
that  was  only — it  was  a  general  talk,  and  I  know  Mr. 
Brown  went  to  the  Probate  Court  to  get  the  approval 
of  what  was  done. 

Q.  I  believe  you  stated  that  under  the  agreement, 
as  you  understood  it,  Mr.  Benson  was  to  procure  the 
abstract  of  titles  of  this  property.     [308] 

A.  He  stated  that  he  would  do  it.  Now,  wait  a 
moment.  He  stated  that  abstracts  would  have  to  be 
prepared  and  that  that  would  cost  a  good  deal  of 
money — in  that  conference;  whether  he  did  get  the 
abstracts — 

Q.  (Interrupting.)  I  was  asking  you,  Mr.  Camp- 
bell, whether  or  not  Mr.  Benson  was  to  procure  the 
abstracts  of  the  property? 

A.  It  seems  so  to  me.  I  won't  say  that  he  agreed 
to  do  it;  I  wouldn't  be  bound  by  a  statement  of  that 
kind,  but  I  know  he  said,  when  they  were  negotiating 
about  the  price,  the  cost  of  putting  this  deal  through, 
he  stated  something  about  the  cost  of  having  to  get 
abstracts,  or  something  of  that  kind. 

Q.  Now,  it  may  have  been  agreed  that  after  these 
titles    were  approved,  that  the    papers  were  to    be 
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placed  in  escrow,  may  it  not? 

A.  Yes,  it  may  have  been.  I  wouldn't  say  that  it 
was  not'  I  only  have  this  recollection.  That  the 
money  was  to  be  paid  when  the  titles  were  approved, 
through  the  Anglo-Californian  Bank.  Now,  that  is 
the  only  impression  that  it  made  on  me. 

Q.  Xow,  as  I  remember  you  stated  that  some  time 
after  this  second  conference,  there  was  a  large  bundle 
of  papers  came  to  your  office,  in  connection  with  this 
Monache  land  deal  ? 

A.  They  were  brought  by  Mr.  Holland  Smith. 

Q.  They  were  brought  there  by  Mr.  Holland 
Smith  ?        A.  Yes,  sir. 

Q.  You  did  not  examine  those  papers?        A.  No. 

Q.  Now,  how  long  after  the  papers  were  brought 
there  was  it  before  you  saw  Mr.  Holland  Smith,  Mrs. 
Mollie  Conklin  and  Mrs.  Reddy  signing  papers,  as 
you  testified  to  ? 

A.  I  didn't  say  I  saw  them  signing  papers. 

Q.  Then  I  was  mistaken.     [309] 

A.  I  saw  Mr.  Holland  Smith,  Mrs.  Reddy  and  Mrs. 
Mollie  Conklin  out  in  one  of  the  front  offices,  and 
there  was  a  bundle  of  papers  there.  I  didn't  see 
either  Mrs.  Conklin  or  Mrs.  Reddv  sign  anv  of  the 
papers.  The  only  person  I  ever  saw  sign  any  of  them 
was  Ned  Reddy,  the  time  I  took  Holland  Smith  out 
to  the  Almshouse. 

Q.  About  how  long  to  your  knowledge  were  Mr. 
Holland  Smith,  Mrs.  Mollie  Conklin  and  Mrs.  Emily 
Reddy  in  this  outer  office  at  the  time  vou  sav  vou 
saw  them  with  this  bundle  of  papers? 
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A.  I  don't  know;  my  recollection  is  I  just  passed 
through. 

Q.  Was  that  before  or  after  the  time  that  you  went 
with  Mr.  Smith  to  see  Mr.  Ned  Reddy,  at  the  time  you 
spoke  of,  out  at  the  Almshouse  ? 

A.  To  the  best  of  my  recollection,  it  was — I 
wouldn't  say  whether  before  or  after,  but  it  was 
within  a  few  days  one  way  or  the  other. 

Q.  You  saw  Mr.  Ned  Reddy  sign  the  papers  at  the 
Almshouse?        A.  I  saw  him  sign  a  lot  of  papers. 

Q.  Did  you  examine  those  papers?        A.  No. 

Q.  Can  you  state  noAv  what  those  papers  consisted 
of? 

A.  Not  from  examining  them;  only  from  the  talk 
of  Ned  Reddy  and  Holland  Smith,  and  simply  from 
what  Holland  Smith  told  me. 

Q.  Now,  Mr.  Campbell,  what  would  be  your  best 
judgment  as  to  the  number  of  papers  that  were  signed 
by  Mr.  Ned  Reddy  at  that  time  ? 

A.  Well,  it  would  be  simply  a  guess. 

Q.  I  am  asking  you  for  your  best  impression. 

A.  And  I  would  have  to  take  into  consideration  the 
amount  of  money  that  we  paid  Holland  Smith.  I 
would  say  any  where  between  thirty  and  fifty.  He 
was  quite  a  while  at  it.  I  remember  [310]  I  saw 
them  lift  him  up  in  bed  and  he  started  in ;  and  I  went 
out  and  sat  down  on  the  porch  and  talked  with  Mrs. 
Reddy  and  smoked  a  cigar,  probably,  while  they  were 
doing  it. 

Q.  Now,  those  are  the  only  papers  that  you  ever 
saw  Mr.  Reddy  sign  at  one  time  ? 
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A.  That  is  my  recollection. 

Q.  Now,  do  you  remember,  Mr.  Campbell,  when 
Mr.  Holland  Smith  died  ? 

A.  No,  but  it  was  a  couple  of  years  after  this  trans- 
action, at  least,  I  think. 

Q.  Do  you  remember  when  Mr.  Ned  Reddy  diedf 

A.  It  seems  to  me  that  Mr.  Ned  Reddy  died  within 
a  year  after  Mr.  Pat,  but  I  can't  tell  you  the  dates. 
I  could  tell  by  the  records  here  in  the  office.  We  have 
the  records,  but  from  recollection,  I  can't  tell.  It 
seems  to  me  that  he  died  within  a  year  after  his 
brother. 

Q.  Now,  you  say  that  after  the  death  of  Holland 
Smith,  his  widow  presented  a  bill  for  a  hundred  dol- 
lars in  connection  with  the  acknowledgments  taken 
in  this  case? 

A.  She  brought  a  little  book  into  the  office  in  which 
he  had  kept  his  charges,  and  she  said,  ^^Here  is  Hoi's 
book" — we  always  called  him  Hoi.  ^*Here  is  a  hun- 
dred dollars  charge  against  you  for  things  done  in 
the — for  acknowledgments  taken  in  the  Reddy  estate 
— it  was  Reddy  contract,"  and  I  gave  her  a  hvmdred 
dollars,  that  is,  the  firm  gave  her  a  hundred  dollars. 
Mind  you,  we  keep  our  account  with  notaries  just 
like  we  do — like  all  offices  do ;  they  charge  everything 
to  the  lawyers.  She  had  in  that  book  items  charged 
to  Reddy  contracts  or  deeds — Reddy  contracts — 
something  like  that,  by  which  we  knew  it  was  a  charge 
against  the  Reddy  estate,  and  we  paid  it.  Now,  I 
think  I  can  give  3^ou  that  from  Mr.  Jacobs '  books,  if 
[311]     you  want  it. 
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Q.  I  believe  you  ma}^  get  the  date  for  us. 

A.  I  will  see  if  I  can't  get  it. 

Q.  Xow,  about  how  long  after  that  trip  you  made 
to  the  Almshouse  with  Mr.  Smith  to  take  Ned  Reddy 's 
acknowledgment,  was  it  that  you  received  this  $5,000 
payment  from  Mr.  Benson?        A.  I  can't  tell  you. 

Q.  Can  you  ascertain  that  date,  Mr.  Campbell? 

A.  Well,  I  don't  know;  maybe  I  can.  (Sends  for 
account.) 

Q.  I  believe  you  stated  that  the  $500  payment  was 
made  shortlv  after  that? 

A.  That  is  my  recollection. 

Q.  Now,  when  was  it  that  you  received — or  had  the 
conversation  with  Mr.  N.  E.  Conklin,  in  which  he  in- 
formed you  that  he  had  a  man  who  w^ould  pay  $6  an 
acre  for  the  land  ? 

A.  It  was  some  time  after  the  $250  had  been  given 
to  his  mother,  and  it  runs  in  my  head  that  w^as  just — 
you  know  how  hazy  those  things  must  be — but  it  was 
six  months  or  such  a  matter,  or  maybe  more. 

Q.  Six  months  or  more  after? 

A.  Yes.  Now,  I  think,  Mr.  Davidson,  if  you  will 
look  you  will  find  a  letter  from  me,  addressed  either 
to  Mrs.  Mollie  Conklin  or  Mr.  N.  E.  Conklin,  about 
this  subject,  and  about  if  Benson  didn't  come  through 
that  they  would  have  a  right  to  void  the  contract  or 
something  of  that  kind. 

Mr.  DAVIDSON.— I  think  I  have  a  certified  copy 
of  some  depositions  and  I  think  there  is  a  copy  of 
that  letter  shown. 

The  WITNESS.— See  if  there  is  not  a  copy  of  that 
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letter  in  there. 

Q.  Mr.  Campbell  I  will  call  your  attention 
to  a  copy  of  the  testimony  of  Mrs.  N.  E.  Conklin  in 
this  case,  referring  to  [312]  Complainant's  Ex- 
hibit *'P,"  and  you  may  examine  that  and  state 
whether  or  not  that  is  the  letter  that  you  referred  to 
just  a  moment  ago.  (Handing  transcript  to  Mr. 
Campbell.) 

The  WITNESS.— I  will  state  now  that  Edward  A. 
Reddy  died  April  21,  1901. 

A.  Yes,  I  wrote  that  letter. 

Q.  That  is  about  the  time  that  you  say  that  you  had 
the  conversation  with  Mr.  N.  E.  Conklin  in  regard 
to  the  man  whom  you  say  he  stated  would  pay  $6.00 
an  acre  for  the  land? 

A.  I  am  not  positive  about  that ;  I  presume  so,  but 
it  seems  to  me  that  this  letter  was  one  which  was  writ- 
ten afterwards,  and  my  recollection  is  that  (reading), 
'^but  I  would  suggest  that  after  you  have  been  so 
informed,  you  do  not  annoy  your  aunt  Em.  by  a  letter 
of  the  character  that  yours  of  the  15th  is."  This  let- 
ter I  wrote  for  Mrs.  Reddy  in  answer,  as  I  remember, 
to  some  letter  which  they  had  written  to  Mrs.  Reddy. 
Now,  I  don't  remember  what  that  letter  was. 

Q.  And  you  think  that  the  conference  then  that 
you  refer  to  in  regard  to  this  disagreement  between 
Mrs.  and  Mr.  Conklin  and  Mr.  Benson  w^as  previous 
to  the  date  of  this  letter  ? 

A.  Yes,  sir;  that  was  probably  a  continuation  of 
it,  but  I  don't  want  to  be  bound  by  this  statement. 

Q.  Now^,  are  you  positive  that  that  conversation 
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took  place  in  your  office  between  yourself  and  Mr. 

N.  E.  Conklin? 

A.  Oh,  yes;  the  conversation  I  spoke  about  I  am 
satisfied  did. 

Q.  Is  it  not  a  fact,  Mr.  Campbell,  that  this  matter 
was  all  carried  on  between  yourself  and  Mr.  Conklin 
by  letter  and  telegraph,  Mr.  Conklin  being  at  that 
time  in  Bakersfield,  Cal.  ? 

A.  There  was  correspondence,  but  my  recollection 
is  that  the  first  time  1  ever  heard  of  their  being  able 
to  get  $6  an  acre  for  this  land  was  by  w^ord  of  mouth, 
from  Mr.  Conklin,  and  my  recollection  is  that  that 
time  he  went  back  to  Bakersfield;  it  [313]  may 
have  been  he  w^as  just  here  at  the  time,  but  I  am  quite 
positive  he  told  me  about  being  able  to  get  $6  and 
he  may  have  written  to  me  to  the  same  effect.  I  don't 
know. 

Q.  Now,  Mr.  Campbell,  I  will  call  your  attention  to 
a  letter  in  this  case,  marked  Complainant's  Exhibit 
''0,"  as  contained  in  the  deposition  of  Mr.  N.  E. 
Conklin  in  this  case,  and  ask  you  to  examine  that  let- 
ter and  state  whether  or  not  you  wrote  that  letter. 

A.  (After  examining.)     Yes,  sir. 

Q.  Now,  the  date  of  that  letter  is  January  29,  1902, 
is  it  not,  Mr.  Campbell  ?        A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  the  conversation 
took  place  about  the  time  you  received  that  letter, 
the  conversation  between  yourself  and  Mr.  Conklin. 

A.  My  recollection  would  be  that  we  had  the  con- 
versation before. 

Q.  Before  this  letter? 
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A.  Before  this  letter,  and  that  this  correspondence 
— my  recollection  is  that  he  was  going  down  to  see 
about  the  party  and  that  would  be  my  recollection 
that  this  letter,  this  correspondence,  followed  our 
previous  talk  about  being  able  to  get  $6  and  it  was 
that  Benson  was  not  paying  for  the  land,  and  was 
not  getting  the  thing  through. 

Q.  Now,  did  you  have  any  correspondence  with  Mr. 
55".  E.  Conklin  between  the  time  that  vou  have  stated 
that  he  informed  you  that  he  had  a  man  w^ho  would 
pay  $6  an  acre  for  the  land,  and  the  time  that  you 
had  the  conversation  with  him  early  in  1904? 

A.  My  recollection  is  yes,  but  you  put  some  words 
into  my  mouth  there;  if  I  stated  that  Mr.  Conklin 
said  he  had  a  man  that  would  give  $6  an  acre,  I  didn't 
mean  to  convey  the  idea  that  [314]  he  said  he  had 
a  man  w^ho  had  made  an  offer  of  $6  an  acre,  but  a  man 
to  whom  he  thought  he  could  sell  it  for  $6  an  acre. 

Q.  Well,  I  don't  know  whether  you  answ^ered  the 
question  as  to  whether  there  was  any  conversation 
between  yoa  and  Mr.  Conklin  between  the  conver- 
isation  you  have  just  referred  to  and  the  one  in  the 
early  part  of  1904  ? 

A.  I  had  this  conversation  about  the  man  who 
would  give — whom  he  thought  would  give  $6  an  acre 
— I  don't  want  to  be  bound  by  the  exact  language — 
but  the  impression  that  he  conveyed  to  me — I  can't 
give  you  the  exact  chronology  of  those  conversations. 
I  have  a  conversation  about  $6  an  acre;  I  had  a 
conversation  with  Mr.  Conklin  in  which  he  said  that 
he  had  either  gone  to  Washington  himself  or  someone 
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had  gone  for  him  and  revoked  or  looked  into  revok- 
ing the  powers  of  attorney  at  Washington;  and  those 
two  conversations  were  before  the  conversation 
which  I  had  sometime  in  the  early  part  of  1904, 
because  I  have  never  had  any  conversation  with  Mr. 
Conklin  in  any  office  except  a  legal  conversation  since 
the  conversation  in  1904. 

Q.  So  that  you  are  positive  that  he  informed  you 
that  he  had  taken  steps  to  revoke  the  powers  of 
attorney  previous  to  the  time  you  saw  him  in  1904. 

A.  That  seems  to  me  to  be  so.  I  don't  remember 
ever  having  any  conversation  with  him  of  a  personal 
character  since  then. 

Q.  Now,  was  the  A.  R.  Conklin  estate  matter  in 
vour  office  at  the  time,  unsettled — at  the  time  of  the 
death  of  Mr.  Patrick  Reddy  ? 

A.  I  am  inclined  to  think  so. 

Q.  When  you  state  that  there  was  a  serious  dis- 
agreement between  Mr.  N.  E.  Conklin  and  Mr.  Pat- 
rick Reddy,  how  long  was  that  disagreement  prior 
to  the  time  of  Mr.  Patrick  Reddy 's  death?     [315] 

A.  Well,  I  would  say  somewhere  along  about  a 
year. 

Q.  Sometime  about  a  year? 

A.  Yes;  I  think  so;  I  wouldn't  want  to  be  bound 
by  any  dates.  I  remember  that  they  did  have — it 
might  have  been  longer.  I  think  I  could  fix  it — 
it  was  sometime — it  was  probably  a  year  or  so  after 
the  final  decision,  as  I  remember  it — no,  it  might 
have  been  after  Mr.  Conklin 's  father's  death — I  don't 
remember  the  dates — the  final  decision  in  the  Conk- 
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lin-Broder  case. 

Q.  You  were  one  of  the  attorneys  for  Mr.  Conklin 
in  the  Conklin-Broder  case,  were  you? 

A.  No,  I  was  not.     I  will  explain  that  to  you  this 
way;  I  took  some  part  in  the  trial  of  it.     I  came  down 
and  joined  the  firm,  or  we  made  the  firm  of  Reddy, 
Campbell  and  Metson  in  October,  1889.     At  that  time 
the  case  was  pending;  it  was  Mr.  Reddy 's  case.     I 
went  up  with  Mr.  Reddy  to  Inyo  County — for  him — 
and  assisted  at  the  trial  of  the  case.     That  case  went 
to  the  Supreme  Court  and  was  reversed,  and  then 
it  was  tried  a  second  time  in  Mono  County,  at  which 
time  I  took  no  part,  and  went  to  the  Supreme  Court 
and  was  affirmed.     I  had  no  lot  or  part  in  it.     If  my 
name  appeared — I   don't    know  that    my  name  ap- 
peared in  the  record — it  may  have — but  I  had  noth- 
ing whatever  to  do  with  it,  except  to  assist  Mr.  Reddy 
in  the  trial  of  one  of  these  old  cases. 

Q.  Now,  Mr.  Campbell,  as  I  remember  your  direct 
examination,  you  stated  that  you  paid  Mrs.  Conklin 
$2 J50  for  Mr.  Benson. 

A.  Well,  the   check  was  made   payable   either  to 

myself  or  the  firm,  and  we  divided  it  between  the  two. 

Q.  Those  are  the  only  payments  that  were  ever 

made  through  your  firm  to  Mrs.  Conklin  for  Mr. 

Benson  *?        A.  Yes. 

Q.  That  is  for  Mrs.  Conklin?     [316] 
A.  Yes,  that  is  the  only  money  that  ever  was  paid 
to  Mrs.  Conklin  through  us  for  Benson,  or  for  any- 
body else,  that  I  know  of,  but  there  was  some  ten 
or  twelve  thousand  dollars  paid  to  Mrs.  Reddy  on 
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this  claim  after  that  time. 

Q.  Could  you  tell  us,  Mr.  Campbell,  what  was  the 
full  amount  you  received  from  Mr.  Benson  on  this 
Monache  deal  for  Mrs.  Conklin  and  Mrs.  Reddy'? 

A.  I  couldn't  do  it  now,  but  I  think  I  can  tell  you, 
because  it  must  be  in  one  of  Mrs.  Reddy's  accounts 
to  the  Pi^obate  Court.  I  didn't  say — I  don't  mean 
to  myself,  individually.  The  checks  would  come 
to  Mrs.  Reddy,  I  think  most  of  the  checks  came  to 
Mrs.  Reddy;  probably  some  came  to  me  and  some 
came  to  the  firm — I  suppose  whoever  telephoned 
about  it.  I  don't  remember  that  it  came  payable  to 
me,  but  I  know  Mrs.  Reddy  accounted  for  some  ten 
or  twelve  thousand  dollars,  or  something  like  that. 
I  think  the  amount  of  money  paid  by  Benson  that 
I  have  any  knowledge  of,  I  would  say,  in  round  num- 
bers, was  $15,000. 

Q.  Of  that  amount  Mrs.  Conklin  received  only 
$2,750? 

A.  Yes,  sir;  she  refused  to  receive  any  more;  that 
was  the  time  when  I  was  notified  by  Mr.  Conklin 
when  this  money  matter  came  up. 

Q.  When  were  you  notified  that  Mr.  Conklin  would 
not  receive  any  more  money  from  Mr.  Benson? 

A.  I  don't  remember. 

Q.  Who  notified  you? 

A.  I  think  it  was  Mr.  Conklin,  at  the  time  he  told 
me  about  this  Washington  business;  that  is  my  recol- 
lection. 

Q.  That  is  your  recollection — 

The  WITNESS.— Now,  wait  a  minute.     Maybe  I 
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may  be  mistaken  about  how  the  notification  came  to 
me.     It  may  be  that     [317]     they  notified  Benson 
and  Benson  notified  me,  but  my  present  recollection 
is  that  it  was  Mr.  Conklin  that  told  me. 

Mr.  DAVIDSON.— That  will  be  all. 

The  WITNESS.— There  is  one  thing  that  I  forgot 
to  state,  that  I  want  to  state  now.  It  was  in  some 
of  the  testimony  which  I  read,  which  was  taken,  I 
think,  in  Idaho,  that  certain  papers  were  sent  up  to 
the  house  of  Mrs.  Eeddy,  I  believe,  and  representa- 
tions were  made  that  they  came  from  me  or  from 
our  office.  If  such  was  the  fact,  it  was  without  any 
knowledge  or  direction  from  me,  or  any  of  the  office 
that  I  can  find  out.  I  didn't  know  anything  about 
any  papers  ever  being  sent  up  to  Mrs.  Reddy  or  Mrs. 
Conklin  or  anybody  else  to  be  signed,  except  those 
when  I  went  with  Mr.  Holland  Smith  out  to  get  Ned 
Reddy 's  acknowledgment. 

Q.  If  any  papers  were  sent  to  Mrs.  Mollie  Conklin 
and  Mrs.  Emily  Redd}"  in  connection  with  the  deal 
for  the  Monache  lands,  they  may  have  been  sent  by 
Mr.  Bernard,  may  they  not? 

A.  They  may  have  been  sent  by  Mr.  Bernard,  but 
I  never  sent  them. 

Q.  Mr.  Bernard  was  at  that  time  employed  in  your 
office? 

A.  Oh,  yes;  he  has  been  ever  since  he  was  a  little 
bit  of  a  boy,  and  he  is  here  yet. 

Mr.  CAMPBELL. — I  want  to  put  in  as  a  part  of 
the  deposition  the  copies,  of  course,  as  the  originals 
were  all  burnt  in  the  Clerk's  office,  the  copies  of  the 
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petition  to  the  Court  for  Mrs.  Reddy  in  relation  to 

this  matter. 

The  same  is  marked  bv  the  Xotarv,  Defendants' 
Exhibit  "B,"  and  is  attached  to  this  deposition. 

At  this  time  Mr.  Campbell  produces  and  reads  in 
evidence  the  following:     [318] 

^^  August  25,  1902. 

Paid  Mrs.  Mary  Smith  $100  for  Xotary  fees  as  per 
agreement  in  re  surrender  and  exchange  Monache 
lands,  Voucher  Xo.  37 — Vouchers  filed  in  court  and 
burned." 

(The  further  taking  of  the  depositions  in  this  case 
was  by  consent  adjourned  until  April  29,  1910,  at 
11  o'clock  A.  M.  at  the  same  place.)     [319] 

The  witness  J.  C.  CAMPBELL  testified  on  redi- 
rect examination  as  follows : 

The  WITNESS. — Since  we  have  been  taking  this 
testimony  I  have  examined  the  record  in  the  case  of 
Mollie  Conklin  vs.  Benson  et  al.,  in  Modoc  County: 
I  also  have  been  shown  by  counsel  certain  letters 
which  passed  between  Mr.  Conklin  and  myself  and 
Mr.  Benson  and  myself,  which  clear  up  in  my  mind 
and  bring  back  to  me  particularly  the  transaction. 

I  never  did  represent  Mollie  Conklin  in  any  of 
these  contracts.  I  never  did  have  any  conference  or 
agreement  with  Mr.  Benson  in  relation  to  the  sale  of 
the  ]^Ionache  lands  except  what  was  had  in  the  pres- 
ence of  Mrs.  Reddy,  the  first  time,  and  Mrs.  Conklin 
and  her  son,  as  I  have  heretofore  testified  to.  The 
contract  which  I  understood  they  agreed  upon  in  my 
office  was,  as  I  understand  it,  fully  consummated  at 
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the  last  meeting  there,  which  was  after  the  explana- 
tion by  Benson  that  the  lands  were  within  the  Gov- 
ernment reservation,  and  it  was  the  next  thing  to  an 
impossibility  to  sell  them  by  reason  of  that,  for  the 
reason  of  the  fact  that  there  was  no  particular  mar- 
ket value  for  lands  within  these  reservations.  The 
Government  assumed  control  of  them  in  various 
w^ays,  the  details  of  which  I  do  not  now  remember, 
but  the  ultimate  agreement  between  the  parties  was 
that  they  would  deed  the  lands  to  the  Government 
of  the  United  States;  that  there  were  to  be  powers 
of  attorney  executed  to  select  the  lands  in  lieu  of 
the  Monache  lands,  but  there  never  was  any  agree- 
ment in  mv  presence  that  the  title  was  to  pass  out 
of  either  the  Reddy  estate  or  Mrs.  Conklin  until  those 
lands  were  paid  for.  I  never  knew  until  during  the 
taking  of  this  deposition  that  there  had  been  a  power 
of  attorney  [320]  executed  by  Mrs.  Reddy  or  Ed. 
Reddy  giving  to  anyone  the  power  to  convey  those 
lands.  My  understanding  of  the  agreement  was  that 
when  the  lands  came — when  the  titles  were  approved, 
they  would  be  approved  in  the  name  of  the  parties 
who  made  the  selections,  that  is,  the  Redd}^  estate, 
or  Mrs.  Reddy  and  Ed.  Reddy  and  Mrs.  Conklin. 
When  those  papers  were  approved,  then  they  were 
to  make  a  conveyance  of  the  properties  and  get  their 
money  at  the  Angio-Californian  Bank. 

There  was  some  talk  with  Benson  that  he  didn't 
have  the  money;  that  he  would  probably  have  to  sell, 
or  something  of  that  kind,  but  the  title  was  never 
to  go  out  of  these  people  until  they  were  paid  for.  I 
notice  in  my  testimony  here  that  there  was  something 
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said  about  a  power  of  attorney  to  sell ;  that  must  be  a 
mistake;  if  I  stated  that,  I  was  mistaken  about  it.  I 
never  at  that  time  had  seen,  or  if  I  had  seen  I  had 
forgotten  the  correspondence  which  passed  between 
Mr.  Conklin  and  myself.  I  am  confident  about  the 
powers  of  attorney,  because  I  know  if  I  had  known 
anything  about  a  power  of  attorney,  I  never  would 
have  permitted  Mrs.  Reddy,  as  executrix,  or  Ned 
Redd}^  as  executor  to  execute  any  power  of  attorney 
which  was  absolutely,  in  my  opinion,  without  any 
authoritv,  because  an  executor  or  executrix  have  no 
power  to  delegate  their  trust  to  any  person. 

Mr.  Cobban's  name,  nor  any  person's  else  name 
was  ever  mentioned,  that  he  should  receive  a  power 
of  attorney  to  convey  that  land  to  anybody. 

I  had  a  general  understanding,  of  course,  that  Ben- 
son was  going  to  sell  the  land,  but  nothing  about  the 
title  going  out  of  these  people  until  the  money  w^as 
paid  to  them  through  the  Anglo-Californian  Bank. 
That  was  the  agreement.  I  never  did  [321]  send 
any  paper  of  any  kind  or  character,  nor  did  I  know 
of  any  paper  of  any  kind  or  character  being  sent 
to  either  Mrs.  Reddy 's  house  or  the  Savoy  Hotel.  If 
that  was  done,  it  was  done  without  my  knowledge. 
All  papers  that  I  knew  anything  about,  after  they 
were  prepared — and  I  didn't  read  them — were  the 
papers  that  were  taken — I  had  my  carriage — when  I 
took  Holland  Smith  out  to  Mr.  Ned  Reddy  and  he 
received  them.     They  w^ere  in  a  big  bundle. 

All  the  money  that  w^as  paid  to  me  by  Mr.  Benson 
I  understood  was  in  advance  on  the  contract.     The 
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$5,500 — when  Mrs.  Reddy  came  down  and  wanted 
some  money  and  he  sent  me  over  the  check.  How 
the  $500.00  came  into  my  possession,  I  am  not  pre- 
pared to  say,  but  I  have  here  a  list  which  was  fur- 
nished to  the  Reddy  estate,  which  is  incorrect  in 
relation  to  one  item.  I  assume  the  balance  of  it  is 
correct;  and  I  now  state  that  the  last  sum  of  money— 
and  I  am  stating  it  from  this  statement — that  was 
paid,  was  paid  on  November  4,  1901,  and  it  was  $500. 

There  is  another  item  in  this  letter  which  is  incor- 
rect, because  it  was  a  matter  which  was  involved 
in  some  Los  Angeles  matters  not  connected  with  the 
Reddy  estate  at  all,  which  is  June  4,  1903,  of  a  thou- 
sand dollars  paid  to  me,  but  it  was  not  paid  for  the 
Reddv  estate.  Mr.  Benson  knows  that  and  I  know 
it. 

The  waA'  this  money  was  paid:  Mrs.  Reddy  had  no 
particular  money,  and  she  would  come  down  to  the 
office  and  want  to  know  if  I  couldn't  get  som^  money 
out  of  Benson,  and  I  would  generally,  and  almost 
every  time,  or  a  great  many  times  through  the  phone 
call  Mr.  Benson,  and  ask  him  if  he  couldn't  give  Mrs. 
Reddy  some  money,  and  my  recollection  is  that  the 
universal  statement  I  got  from  him  was  that  the  titles 
had  not  as  yet  [322]  been  approved,  but  that  he 
would  give  Mrs.  Reddy  some  money,  and  he  did  send 
over  some  money.  I  don't  understand  how  these 
items  come  to  be  in  the  form  in  which  they  are, 
because  I  have  no  recollection  of  that.  The  first 
item  that  is  here  in  the  account  rendered  to  Mr.  Oat- 
man,  who  afterwards  became  a  member  of  the  firm, 
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but  ^Yho  was  at  all  time  a  clerk  in  the  office  and  has 

charge  of  the  probate  matters,  is  as  follows: 

'^Moneys  expended  by  John  A.  Benson  in  the 
matter  of  certain  lands  situated  in  Tulare  and  Invo 
Counties,  California,  known  as  the  'Monache  Mead- 
ows ' — 

To  Washington  attorneys  account  of 

listing  lands $250 . 

Taxes 305.45 

Holland  Smith,  Notary 100.00" 

Now,  I  paid  that  to  Holland  Smith.  I  may  have 
gotten  the  money  from  Benson  for  that  purpose. 

Then,  it  appears  that  there  was  something  about 
a  lease,  which  I  have  a  vague  and  indirect  idea  about, 
but  I  can't  remember  what  that  is,  whereby  he  cred- 
its the  Reddy  estate  for  $500.  There  is  something 
about  a  lease  of  the  property  or  something  of  the 
kind,  which  leaves  a  balance  of  $155.44.  Now,  the 
amounts  in  checks  sent  to  me  for  Mrs.  Reddy — and 
I  am  not  positive  now^  whether  these  amounts,  any 
of  them,  involve  the  second  $500.00,  or  not.  I  don't 
believe  they  involve  the  first  $5,000.00,  because  my 
recollection  is  that  that  came  in  one  check;  nor  am 
I  able  to  determine  now  why  the  amounts,  as  I  said 
before,  are  as  they  are. 

The  first  amount  appears  to  be  September  25, 1900. 
$608.  Now,  September  25, 1900,  $608.  Why  it  is  two 
checks,  or  why  that  is,  I  am  not  able  to  determine. 
[323]  October  4th,  1900,  is  $200.00;  the  12th,  $18.20; 
the  19th,  $200.00.  Then  that  is  all  the  money  that 
appears  to  have  been  paid  in  the  year  1900.     Then,. 
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January  14,  1901,  $500.00;  March  9,  1901,  $1,000.00; 
March  16,  1901,  $1,432.00;  March  29,  $1,000.00;  June 
18,  $1,000.00;  June  29,  $1,000.00;  July  5,  '01,  $500.00; 
August  31st  of  the  same  year,  $250.00;  September  4, 
$500.00;  September  27,  $1,500.00;  November  4, 
$500.00.  Now,  I  have  no  independent  recollection  of 
that,  but  when  we  came  to  make  up  the  account. 
(To  Mr.  Davidson.)  Do  you  want  to  look  at  that? 
(Handls  to  Mr.  Davidson.)  This  last  item  there 
when  we  came  to  make  up  the  account,  Mr.  Oatman 
got  that. 

When  these  parties  left  the  office,  or  shortly  after 
that,  I  understood  they  were  going  out  together,  and 
that  the  deeds  to  the  Government  of  the  United 
States  and  the  papers,  that  is,  that  the  papers,  the 
only  papers  that  had  been  the  subject  of  any  conver- 
sation were  to  be  prepared.  Mr.  Milton  Bernard 
was  there;  Holland  Smith  was  there;  Mr.  Benson 
was  there  and  Mr.  Conklin  was  there,  and  they  all 
went  out  together. 

I  did  say  that,  in  my  opinion,  Mrs.  Reddy  nor 
Ned  Eeddy  could  sign  nothing  unless  the.y  got  the  or- 
der of  the  Probate  Court.  After  that  we  w^ent  to  the 
Probate  Court  and  got  [324]  an  order  for  Mrs. 
Reddy  which  has  been  introduced  in  evidence;  it  was 
to  convey  the  lands  to  the  Government  of  the  United 
States  and  accept  lands  in  lieu  thereof,  but  I  had 
never  had  any  idea  where  the  lands  were  going  to  be 
situated,  the  lieu  lands  that  were  going  to  be  ac- 
cepted in  lieu  of  the  Monache  lands,  nor  anything  of 
that  kind.     I  did  get  that  order  and  I  did  notify 
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Benson.  I  did,  however,  learn  this  morning  when 
I  went  to  look  at  the  probate  proceedings  with  Mr. 
Oatman,  that  sometime  since  Mr.  Cobban  or  Mr.  Cob- 
ban's lawyer,  had  informed  him  of  these  powers  of 
attorney,  and  that  there  was  some  litigation  now 
pending  against  the  Reddy  estate  in  relation  to  the 
Monache  lands,  but  Mr.  Conklin  never  told  me  of  a 
power  of  attorne}^  to  convey  these  selected  lands. 
Mrs.  Reddy  never  told  me,  and  Mrs.  Mollie  Conklin 
never  told  me,  and  I  never  knew  anything  about  that 
until  you  produced  that  one  here;  and  Mr.  Conklin, 
if  I  recollect  correctly,  when  he  spoke  about  the 
revocation  of  powers  of  attorney  in  Washington, 
didn't  tell  me  that  they  were  powers  of  attorney  to 
convey,  but  I  understood  that  they  were  the  powers 
of  attorney  to  select  lieu  lands  and  I  was  very  much 
surprised  at  the  production  of  that  power  of  attor- 
ney here,  so  much  so,  that  I  have  had  a  conference 
with  Mr.  Metson,  and  if  he  follows  my  advice,  we 
will  see  what  we  can  do  towards  getting  those  Reddy 
estate  lands  in  some  shape  where  the  Reddy  estate 
can  get  them. 

I  think  that  is  all  I  can  remember  now. 

Mr.  DAVIDSON.— Q.  Mr.  Campbell,  as  I  under- 
stood, you  did  not  understand  that  any  powers  of 
attorney  to  convey  the  selected  land  were  being  dis- 
cussed at  the  time  of  the  consummation  of  the  deal? 

A.  Absolutely  not.  I  am  positive  there  was  no 
discussion  of  any  powers  of  attorney  to  pass  the  title 
out  of  the  hands  of  [325]  the  Reddy  estate  or  Mrs. 
Conklin  until  they  got  their  money. 
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Q.  You  understood  they  were  simply  surrendering 
the  base  lands  and  that  they  were  to  retain  the  title  to 
the  selected  lands  until  they  were  paid  for  ? 

A.  That  was  the  contract  absolutely. 

Q.  Mr.  Campbell  when  all  these  payments  were 
made  as  testified  bv  vou  on  account  of  monevs  due 
the  Reddy  estate  did  you  understand  that  any  of  the 
Monache  land  selections  had  been  sold? 

A.  On  the  contrary ;  I  understood  that  Mr.  Benson 
was  advancing  the  money  on  the  contract.  The  con- 
tract was  that  when  the  titles  were  approved  the 
money  was  to  be  paid.  You  will  see  by  the  letter 
which  was  written  me  in  December,  I  think,  1901, 
that  it  was  there  stated  that  none  of  the  approvals 
had  been  made,  and  at  the  time  that  I  had  m}^  corres- 
pondence with  Mr.  Conklin,  wherein  I  said,  '*We  can 
take  this  matter  away  from  Benson,"  it  was  with  the 
thorough  understanding  that  the  title  remained  in 
them  and  that  Benson  having  failed  to  come  through 
with  the  money,  that  all  they  had  to  do  was  to  sell  to 
some  person  else. 

Q.  And  refuse  to  deliver  title  to  any  one  to  whom 
he  might  sell  selected  lands,  if  he  sold  to  someone 
else? 

A.  That  was  my  understanding.  Furthermore, 
Mr.  Davidson,  there  was  not  anything,  I  am  confi- 
dent, said  about  any  escrow.  The  understanding  was 
<liat  when  the  lands  were  approved,  they  were  to  take 
the  conveyances  to  the  Anglo-'Californian  Bank  and 
get  their  money.  There,  I  suppose,  is  where  the  ques- 
tion of  escrow  came.  Neither  was  there  anything  said 
about  Mr.  Metson  or  myself   preparing  the   deeds; 
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whoever  testified  to  that,  in  my  opinion,  is  mistaken 
about   that.     The  deeds  were  to  be  prepared  to  the 
Government  of  the  United  States.     [326] 

Q.  Now,  Mr.  Campbell,  if  the  facts  in  this  case 
show  that  all  of  the  lands  involved  in  this  case,  the 
selected  lands,  have  been  transferred  to  Mr.  R.  M. 
Cobban,  by  delivering  to  him  the  applications  of 
Mollie  Conklin  and  the  Reddys  to  select  abstracts  of 
the  Government,  Abstracts  of  Title  showing  the  con- 
veyance of  Monache  lands  to  the  United  States  and 
pretended  powers  of  attorney  to  sell  the  selected 
lands  prior  previous  to  the  23d  of  July,  1901,  did  you 
have  any  knowledge  of  such  transactions? 

A.  No,  sir. 

Q.  If  it  is  shown  that  all  the  lands  involved  in  this 
case  were  attempted  to  be  sold,  the  selected  lands,  by 
Mr.  Benson,  to  the  defendant  R.  M.  Cobban  on  or 
previous  to  the  23d  day  of  July,  1901,  were  you  ever 
informed  of  such  sale  or  attempted  sale  ? 

A.  No,  I  never  was  informed  of  such  sale  or 
attempted  sale.  I  did  know  that  Cobban  had — 
through  the  Probate  Court,  through  our  probate 
people,  I  think  since  the  fire,  since  1906 — I  don't 
remember — maybe  I  did  know  that  Cobban  or 
somebody  else  was  advancing  scmie  claims  to  these 
contracts,  but  I  never  did  know  that  the  lands  had 
been  conveyed  by  a  power  of  attorney,  or  that  any 
power  of  attorney  to  convey  had  been  executed  by 
anybody  until  you  showed  me  that  power  of  attorney 
here. 

Q.  Now,  at  the  time  of  the  consummation  of  the 
deal  for  the  surrender  of  the  Monache  lands,  did  Mr. 
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Benson  request  the  owners  of  the  lands   to   furnish 
him  at  the  time  any  powers  of  attorney  to  sell  the 
selected  lands  ? 

A.  No,  sir,  not  that  I  remember  of ;  but  I  am  satis- 
fied that  it  wasn't  mentioned,  because  I  am  satisfied 
that  I  wouldn't  have  consented  to  that,  because  they 
couldn't  give  any  powders  of  attorney — my  people — 
[327] 

Q.  And  you  would  not  have  consented  for  your 
clients  the  Eeddvs,  to  turn  this  land  over  to  Benson 
absolutely  until  they  were  paid  for  the  land? 

A.  No,  and  Benson  didn't  ask  it. 

Q.  Now,  you  heard  the  testimony  of  Mr.  Benson. 
Mr.  Benson,  as  I  remember  it,  testified  that  after  the 
deeds  to  the  Government  surrendering  the  Monache 
lands  were  delivered,  that  he  thereafter  procured 
from  your  office  the  powders  of  attorney  to  make  selec- 
tions of  land  in  lieu  of  the  Monache  lands,  and  powers 
of  attorney  to  make  sales  of  the  lands  selected  from 
time  to  time  as  they  were  required  in  his  business  to 
dispose  of  the  lands.     Is  that  true  ? 

A.  Not  to  my  knowledge.  If  he  got  any  such 
powers  of  attorney  or  any  such  powers  of  attorney 
ever  passed  through  my  office,  it  was  without  my 
knowledge  or  without  my  consent,  or  without  any- 
body's consent. 

Mr.  CAMPBELL.— (To  Mr.  Benson.)  Do  you 
want  to  ask  any  questions,  Mr.  Benson? 

Mr.  BENSON. — I  think  the  questions  I  w^as  going 
to  ask  have  been  covered  by  what  you  have  stated.  I 
don't  want  to  make  any  statement. 

Mr.  CAMPBELL.— As  I  understand  it,  after  Mr. 
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Conklin  came  back  from  Washington,  after  some 
patents  had  been  issued  in  the  name  of  the  Eeddy  es- 
tate, as  I  understood  it  that  was  the  time  Mr.  Conklin 
appeared  in  Judge  Coffey's  court  as  a  friend  of  the 
Court,  not  representing  any  of  the  parties^  and  asked 
Judge  Coffey,  after  having  served  notice,  as  I  remem- 
ber, on  our  office — asked  Judge  Coffey  to  vacate  this 
order  which  permitted  Mrs.  Eeddy  and  Ned  Eeddy 
to  convey  lands  to  the  United  States,  on  the  ground 
that  they  couldn't  convey  lands  [328]  outside  of 
the  State  of  California,  or  something  of  that  kind, 
and  we  didn't  make  any  objection  to  it  after  we  found 
out  exactly  the  condition.  Judge  Coft'ey  said  he  had 
no  jurisdiction  out  of  the  State,  and  we  all  knew  that. 

Mr.  Conklin  and  myself  having  got  off  wrong  about 
a  misunderstanding  of  this  thing — if  he  had  ever 
told  me  there  was  a  power  of  attorney  in  the  matter, 
I  would  have  understood  it  and  we  would  never  have 
had  any  great  amount  of  controversy;  but  we  didn't 
deny  the  right  of  the  Judge  to  cancel  this  so-called 
Probate  Order. 

Mr.  DAVIDSON.— I  understand  that  Mr.  Benson 
wants  to  ask  a  question. 

Mr.  BENSON.— (To  Mr.  Campbell.)  Q.  Did  you 
or  did  you  not,  after  the  validity  of  these  titles,  both 
from  the  Eeddv  estate  and  from  the  Conklins,  became 
in  controversy,  know  of  any  proposition  on  my  part, 
or  any  communication  made  to  you,  or  Mr.  Conklin 
wherein  I  offered,  if  the  Eeddy  estate  would  make  a 
direct  deed  as  to  the  lands  approved  joining  with  the 
Conklins  in  such  deed  that  I  would  pay  them  a  sum 
sufficient  to  make  up  all  the  amounts  that  were  due 
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on  the  lands  approved  by  the  United  States? 

A.  Well,  in  substance,  I  think  that  was  talked 
over.  I  know  Mr.  Conklin  and  his  mother  and  his 
sister — I  don 't  know  whether  you  were  present  or  not 
— we  had  a  conference  about  that ;  but  in  substance 
I  know  you  have  said  that  any  time  that  the  titles 
w^ould  be  perfected  that  you  would  pay  the  amount  of 
the  money.  It  always  was  my  understanding  from 
you  that  the  reason  that  the  money  had  not  been 
forthcoming  was  that  Mr.  Conklin  in  Washington 
had  prevented  the  approval  of  the  titles,  or  some- 
thing of  that  kind.  I  know  you  and  Mr.  Metson 
have  had  frequent  conferences  about  the  getting  of 
the  title  of  the  Reddv  estate  bv  sale,  or  otherwise. 
That  is  where  I  think  now  you  [329]  suggested — 
you  correct  me  if  I  am  wrong  (to  Mr.  Conklin),  is 
not  that  where  Cobban  came  in  and  made  some  objec- 
tion to  the  sale,  and  didn't  we  file  a  petition  on  the 
part  of  the  Reddy  estate  to  sell  tlie  lands,  and  is  not 
that  the  first  time  Mr.  Cobban  appeared  by  some  at- 
torney— 

Mr.  CONKLIX.— Mr.  Cushing. 

Mr.  CAMPBELL.— Yes,  Mr.  Cushing;  that  is  the 
firsrt  time  I  ever  knew  of  Mr.  Cobban — when  was 
that? 

Mr.  CONKLIX. — There  was  a  stipulation  entered 
into  by  Mr.  Cobban  and  Mr.  Oatman  stating  that 
these  powers  of  attorney  when  received  were  in 
blank ;  if  I  knew  the  date  of  that  stipulation — 

Mr.  CAMPBELL. — What  I  want  to  know  is,  was 
it  since  the  fire  ?     It  must  have  been. 

Mr.  CONKLIN. — No,  I  think  it  was  before  the 
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fire.     I  got  a  certified  copy  before  the  fire.     I  know 

tlie  records  were  burned  in  the  fire. 

Mr.  CAMPBELL.— That  the  powers  of  attorney 
were  in  blank  ? 

Mr.  CONKLIN.— Yes. 

Mr.  CAMPBELL.— That  is  something  I  knew 
nothing  about. 

Mr.  CONKLIN. — Mr.  Cobban's  attorney  stipu- 
lated to  that  effect. 

Mr.  BENSON.— Q.  If  such  an  offer  was  made,  did 
not  both  parties  owning  tliese  lands  refuse  to  consider 
it  as  a  part  and  only  agree  to  treat  it  as  a  whole ;  that 
is  to  say,  the  full  price  must  be  paid  for  all  the  lands 
before  any  deeds  or  ratifications  of  transfers  would 
be  delivered  for  any  portion  of  it,  notwithstanding 
the  money  that  had  been  paid  or  was  to  be  paid. 

Mr.  CAMPBELL.— A.  I  know  you  didn't  agree 
on  some  details,  but  I  am  not  prepared  to  swear 
about  that.  I  didn't  know  what  the  trouble  between 
you  and  Mr.  Conklin  was,  but  I  [330]  thought  the 
trouble  between  you  and  Mr.  Metson  was  in  relation 
to  interest.  Mr.  Metson  demanded  interest  on  the 
payments  that  had  not  been  made,  and  was  not  will- 
ing to  allow  any  interest  on  payments  that  had  been 
made  the  Eeddy  estate.  I  think  that  was  it,  but  the 
details  of  that  I  don't  remember  much  about.  I  do 
remember  that  after  the  fire,  and  I  think  it  was  be- 
fore this  matter,  that  Mrs.  Conklin  and  her  son  and 
daughter  were  in  my  office,  I  think,  with  Mr.  Sam 
Leake,  and  there  was  some  talk  about  you  carrying 
out  the  contract  there,  and  then  I  think  Mrs.  Cole- 
man and  Mr.  Metson  had  some  conversation  with  you ; 
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but  they  didn't  go  through,  and  just  what  the  details 
of  it  was  I  am  not  able  to  say.     I  know  they  didn't 
compromise  or  didn't  settle. 

Mr.  DAVIDSON.— That  is  all. 

Mr.  BENSON. — I  would  like  to  ask  one  more 
question,  but  I  wouldn't  like  to  do  it  without  consul- 
tation. 

Mr.  DAVIDSON.— Go  ahead  and  consult. 

Mr.  CAMPBELL.— I  will  state  this :  That  in  the 
conference  between  yourself  and  Mr.  Metson  and 
any  person  else,  talking  about  the  difficulties  between 
yourself  and  the  Reddy  estate,  I  have  always  said, 
and  I  say  now,  that  you  should  get  credit  for  the 
amount  of  money  which  you  paid  to  the  Conklins  and 
the  amount  of  money  you  paid  to  the  Reddy  estate. 

Mr.  BENSON. — The  only  statement  I  wish  to 
make  is  this,  that  according  to  the  contention  of  both 
parties  I  have  yet  received  no  perfect  title  to  any  of 
the  selected  lands,  and  without  recapitulating,  I  wish 
to  say  that  it  is  my  understanding  that  the  questions 
that  I  propounded  to  Mr.  Campbell  just  now  should 
be  answered  in  the  affirmative,  and  I  would  like  to 
have  it  considered  in  making  this  statement  that  the 
[331]  affirmative  be  true  in  relation  thereto,  to  the 
best  of  my  understanding  in  the  matter. 

Mr.  DAVIDSON.— Q.  (To  Mr.  Benson.)  So  far 
as  you  have  testified  to  ? 

Mr.  BENSON. — A.  Yes,  so  far  as  I  have  testified 
to. 

Mr.  CAMPBELL.— I  want  to  show  by  Mr.  Met- 
son that  he  never  sent  any  papers  up  to  Mrs.  Reddy. 
The  fact  is  that  Mr.  Metson  left  for  Nome  before  Mr. 
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Reddv's  death,  and  he  didn't   get   back   here   until 
November  of  that  year,  1900,  and  he  was  only  here  a 
very  short  time,  and  then  went  from  here  to  Wash- 
ington and  went  there  for  the  session. 

Mr.  DAVIDSON. — As  far  as- that  is  concerned,  we 
will  admit  that  Mr.  Metson  being  in  Nome,  and  was 
absent  during  the  period  you  state. 

Mr.  CAMPBELL.— Then  you  will  admit  he  didn't 
send — 

Mr.  DAVIDSON. — Yes,  we  are  willing  to  admit 
that  Mr.  W.  H.  Metson  did  not  send  any  papers  to 
Mrs.  Reddy  or  Mrs.  Conklin  relating  to  the  transfer 
or  any  transfer  or  relinquishment  of  the  Monache 
lands,  he  being  absent  from  the  State  of  California 
during  the  time  that  such  papers  purport  to  have 
been  executed. 

Mr.  CAMPBELL.— I  can't  get  Bernard.  I  will 
rest  on  what  I  have  got.  I  won 't  put  him  on  the 
stand. 

Mr.  DAVIDSON.— All  right;  that  will  complete 
the  taking  here. 

Mr.  CAMPBELL.— I  will  say  that  if  you  will  get 
the  Court  to  take  my  testimony  orally  up  at  Idaho, 
I  will  come. 

Mr.  DAVIDSON.— I  would  prefer  it. 

Mr.  CAMPBELL.— I  will  write  to  Mr.  Frazer  to- 
day about  that  and  I  will  also  say  that  I  told  ^Ir. 
Bolton  that  in  the  case  at  Modoc  when  this  deposi- 
tion of  mine  was  taken,  none  of  the  letters  were 
shown  to  me ;  and  I  told  Mr.  Bolton  that  if  he  [332] 
wanted  me  up  there,  and  it  became  necessary,  that  I 
would  go.     I  received  no  telegram.     But   had   they 
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shown  me  those  letters  and  these  things  I  would  have 
testified  to  those  matters  just  as  I  did  here,  and  I  did 
substantially,  but  there  are  one  or  two  things  here 
that  have  been  cleared  up  in  my  mind,  as  far  as  that 
is  concerned. 

J.  C.  CAMPBELL. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
June,  1910. 

[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of 

San  Francisco,  State  of  California.     [333] 

[Deposition  of  James  H.  Lavenson,  for  Defendants.] 
The  witness,  JAMES  H.  LAVENSON,  being  duly 
sworn,  testified  as  follows : 

Direct  Examination. 

Mr.  CAMPBELL.— Q.  How  old  are  you? 

A.  35  years. 

Q.  What  is  yuur  business? 

A.  Secretary  for  John  A.  Benson. 

Q.  How^  long  have  you  been  connected  wdth  John 
A.  Benson  in  business  ?        A.  For  the  past  19  years. 

Q.  Were  you  in  the  office  of  John  A.  Benson  at  the 
time  of  this  so-called  Monache  deal  ?        A.  I  w^as. 

Q.  Did  you  know  generally  of  it  1 

A.  Yes,  I  knew^  generally  of  it. 

Q.  Do  you  know^  Mr.  Norman  E.  Conklin? 

A.  I  do. 

Q.  During  the  time  that  this  matter  w^as  in  the 
office  of  John  A.  Benson,  did  you  see  Mr.  Conklin 
there?        A.  I  did. 

Q.  Will  you  kindly  state  how^  many  times  ? 
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A.  To  the  best  of  my  recollection  I  saw  him  there 
two  different  times. 

Q.  Do  you  know  what  they  were  doing? 

A.  I  know  that  Mr.  Conklin  brought  in  quite  a 
number  of  papers,  some  of  them  certificates  of  pur- 
chase, and  some  of  them  were  papers  involved  in  the 
proceedings  connected  with  the  Monache  lands,  and 
there  was  also  a  large  map  upon  which  all  of  these 
Monache  lands  were  delineated  by  certain  colors. 
[334] 

Q.  Did  you  have  any  conversation  with  Mr.  Conk- 
lin yourself?        A.  Not  that  I  remember, 

Q.  Did  you  know  in  his  lifetime,  Holland  Smith, 
the  notary  public  ?        A.  I  did ;  yes,  sir. 

Q.  Did  you  at  any  time  go  to  Holland  Smith's 
office  for  the  purpose  of  getting  any  papers? 

A.  Yes. 

Q.  Did  you  obtain  from  the  office  of  Holland 
Smith  any  papers  ? 

A.  I  did ;  I  obtained  a  large  roll  of  papers. 

Q.  Did  you  examine  them?        A.  I  did. 

Q.  Do  you  know  what  they  were  ? 

A.  To  the  best  of  my  recollection  they  were  deeds 
to  the  United  States,  conveying  these  Monache  lands, 
and  while  there  may  have  been  other  papers,  my 
recollection  points  only  to  the  deeds. 

Q.  Do  you  remember  the  date  of  that — I  mean  in 
what  year,  or  do  you  just  remember  generally? 

A.  I  know  it  was  in  the  year  1900,  but  as  to  the 
specific  date,  I  couldn't  state. 
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Cross-examination. 
(By  Mr.  DAVIDSON.) 

Q.  Do  you  remember  about  the  dates  when  you 
saw  Mr.  Norman  E.  'Conklin  in  the  office  of  John  A. 
Benson  ? 

A.  No,  I  couldn't  state  anv  more  than  it  was  in  the 
year  1900. 

Q.  Was  that  before  or  after  the  time  that  you  se- 
cured the  deeds  from  Mr.  Holland  Smith  that  you 
have  testified  to^     [335] 

A.  I  couldn't  place  it. 

Q.  Mr.  Lavenson,  are  you  acquainted  with  the 
complainant,  Mollie  Conklin  ? 

A.  Not  that  I  know  of. 

Q.  Do  you  have  any  recollection  of  having  seen  her 
at  any  time  ?        A.  No  specific  recollection. 

Q.  Do  you  say  now  to  the  best  of  your  recollection 
you  have  never  seen  Mollie  Conklin? 

A.  Well,  I  wouldn't  say  to  the  best  of  my  recollec- 
tion I  have  not  seen  her,  but  I  have  no  recollection  of 
having  seen  her. 

Q.  Mr.  Lavenson,  would  you  say  now  that  there 
were  any  other  papers  in  the  roll  that  you  secured 
from  Mr.  Holland  Smith,  the  notary,  except  the 
deeds  for  the  Monache  lands? 

A.  My  specific  recollection  is  of  the  deeds;  but  I 
believe  there  were  also  other  papers. 

Q.  What  other  papers,  if  you  know  ? 

A.  Well,  my  recollection  points  only  to  the  deeds, 
so  I  couldn't  state  the  nature  of  the  other  papers. 

Q.  Did  you  see  Mollie  Conklin    sign   any   of   the 
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papers  which  you  secured  at  the   office   of   Holland 

Smith? 

A.  I  have  no  recollection  of  having  done  so. 

Mr.  DAVIDSON.— That  is  all. 

Mr.  BENSON. — Q.  Did  you  assist,  or  were  you 
called  in  consultation  in  reference  to  the  form  of  deed 
that  was  to  be  given  to  the  United  States,  conveying 
these  Monache  lands? 

A.  I  have  no  specific  recollection;  I  know,  as  a  gen- 
eral rule,  I  was  consulted  about  those  things,  but  I 
have  no  specific  recollection  in  this  case. 

Q.  Was  it  the  general  custom  of  the  office  in  deal- 
ing with  Forest  Reserves  lands  to  buy  the  title  out- 
right?    [336] 

Mr.  DAVIDSON.— We  object  to  that  as  irrele- 
vant, immaterial  and  incompetent,  and  not  the 
proper  way  of  proving  the  custom;  and  for  the  fur- 
ther reason  that  the  custom  of  the  office  of  John  A. 
Benson  would  not  be  binding  upon  the  complainants 
in  this  case,  or  either  of  them,  and  would  not  tend 
to  prove  any  of  the  material  issues  in  this  case. 

A.  It  was  never  the  custom  to  buy  the  lands  out- 
right. 

Mr.  BENSON.— That  is  all. 

JAMES  H.  LAVENSON. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1910. 

[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of 
S'an  Francisco,  State  of  California. 
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(At  this  time  the  further  taking  of  the  depositions 
of  the  witnesses  was  continued  until  Monday,  May  2, 
at  10:30  A.  M.  at  the  same  place.)      [337] 

[Deposition  of  Clara  E.  Glover,  for  Defendants.] 
The  witness,  OLARA  E.  GLOVER,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination. 

Mr.  CAMPBELL.— Q.  Will  you  kindly  state 
your  name "?        A.  Clara  E.  Glover. 

Q.  You  are  over  21  years  old,  of  course? 

A.  Yes,  I  am  over  21. 

Q.  You  know  John  A.  Benson?        A.  Yes,  sir. 

Q.  How  long)  have  you  been  engaged  with  him  in 
business  ? 

A.  Well,  it  is  going  on  nearly  thirty  years. 

Q.  Did  you  know  of  this  Monache  business? 

A.  Yes,  sir. 

Q.  In  what  capacity  were  you  engaged  in  the  Ben- 
son office  at  the  tim€  of  the  Monache  negotiations? 

A.  Clerk. 

Q.  Do  you  know  Mr.  Norman  E.  Conklin? 

A.  Well,  I  have  seen  him;  yes,  I  know  him. 

Q.  During  the  time  the  negotiations  about  this 
land,  the  Monache  land,  did  you  see  Mr.  Norman  E. 
Conklin  in  the  office  of  John  A.  Benson? 

A.  Yes,  sir. 

Q.  About  how  often? 

A.  Well,  quite  frequently  for,  I  would  say,  ten 
days  or  tw^o  weeks. 

Q.  Do  you  know  what  they  were  doing? 

A.  Well,  I  couldn't  say  what  Mr.  Benson  and  he 
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were  doing,  but  I,  myself,  I  worked  vdih  Mr.  v,Conk- 

lin  some. 

Q.  And  what  did  you  do  ? 

A.  We    were    checking    maps;    he    had    a    large 
tracting,  and  I     [338]     had  little  six-inch  plats  that 
we  were  describing  the  land  on. 
Q.  Describing  the  Monache  land? 
A.  Yes,  the  Monache  land. 
Q.  For  what  purpose? 

A.  Well,  as  I  understood  it,  Mr.  Benson  was  to 
buy  it,  or  had  bought  it  at  the  time. 
Q.  Had  bought  the  Monache  lands? 
A.  The  Monache  lands,  yes,  sir. 
Q.  Did  you  understand  from  Mr.  Conklin  any  of 
the  terms  or  conditions  of  the  sale  or  purchase? 
A.  No,  I  did  not. 

Q.  Do  you  know  whether  or  not  there  were  any 
deeds  prepared  in  that  office  at  that  time  ? 
A.  Yes. 

Q.  What  were  the  deeds? 

A.  Well,  deeds  to  the  United  States;  in  fact,  I 
don't  know  but  what  he.  and  I  worked  on  that  be- 
cause it  was  deeded  in  40 's,  80 's  and  240  acre  tracts. 
That  is  one  of  the  things  I  was  working  on. 

Q.  Were  there  any  powers  of  attorney  to  select 
land  in  lieu  of  the  Monache  lands?        A.  Yes. 

Q.  Were  there  any  other  powers  of  attorney  made 
out  there  at  that  time  ? 

A.  I  couldn't  say  as  to  that  positively. 
Q.  But  what  you  were  working  at  was  the  deeds 
to  the  United  States  and  powers  of  attorney  to  select 
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land  in  lieu  of  the  Monache  lands  ?         A.  Yes,  sir. 

Q.  Do  you  know  what  was  done  with  those  deeds 
and  powers  of  attorney'  to  select  lands'?     [339] 

A.  Well,  as  I  understood,  they  were  to  be  sent 
back  to  the  parties,  but  as  far  as  knowing  what  was 
done  with  them — 

Q.  You  don't  know? 

A.  I  don't  know,  no,  sir. 

Cross-examination. 
(Mr.  DAVIDSON.) 

Q.  Miss  Glover,  you  say  you  saw  Mr.  N.  E.  Conk- 
lin for  a  period  of  about  ten  da3^s  or  two  weeks  ? 

A.  Yes,  sir. 

Q.  During  that  period  of  time,  how  often  was  he 
in  Mr.  Benson's  office? 

A.  Well,  there  was  a  time  when  I  think  he  was 
there  nearly  every  day. 

Q.  For  about  how  many  days? 

A.  Oh,  I  couldn't  say;  that  was  a  long  time  ago. 

Q.  x\re  you  positive  that  he  was  in  the  office  of 
Mr.  John  A.  Benson  about  that  time  oftener  than 
twice?        A.  During  that  time? 

Q.  Yes.         A.  Oh,  yes,  indeed;  yes,  sir. 

Q.  Are  you  positive  that  Mr.  Conklin  worked  with 
you  in  the  preparation  of  any  deeds  to  the  Monache 
lands? 

A.  Well,  on  the  land  that  was  to  be  described  in  the 
deeds. 

Q.  Then,  what  you  and  Mr.  Conklin  were  doing 
was  simply  checking  up  the  description  of  the  lands 
as  shown  in  the  maps?        A.  Yes. 
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Q.  He  had  no  part  in  the  preparation  of  any  deeds 
of  the  Monache  lands,  to  your  knowledge? 

A.  Xot  that  I  know  of;  hut  he  knew  that  we  were 
working  on  them. 

Q.  Did  he  assist  in  the  preparation  of  any  powers 
of  attorney  to  select  any  lands  in  lieu  of  the  Monache 
lands,  to     [340]     your  knowledge? 

A.  Not  that  I  know  of. 

Q.  Had  you  ever  known  Mr.  Conklin  previous  to 
that  time?         A.  I  never  had,  no. 

Q.  Are  you  acquainted  with  Mollie  Oonklin? 

A.  I  am  not. 

O.  Did  you  over  see  Mollie  Conklin? 

A.  Well,  I  always  understood  that  she  came  in 
one  day  with  him,  in  the  office;  I  couldn't  say  that 
it  was  Mrs.  Conklin,  but  a  lady  dressed  in  mourning 
came  in  with  him — a  card  was  sent  in — I  know  it 
was  Mr.  Conklin  himself,  and  Mr.  Benson  was  very 
busy  at  the  time.  She  was  sitting  in  the  room  with 
me,  but  didn't  speak  to  me.  She  was  dressed  in 
heavy  mourning. 

Q.  Miss  Glover,  was  that  before  or  after  the  time 
that  you  and  Mr.  Conklin  were  working,  checking 
up  these  descriptions? 

A.  Well,  I  think  it  was  about  that  time,  but  I 
couldn't  say  as  to  that.  I  would  suppose  it  was  that 
time. 

Q.  If  the  person  you  saw  at  that  time  was  not 
Mollie  Conklin  did  you  ever,  to  your  knowledge,  see 
Mollie  Conklin?        A.  No. 

Q.  Did  Mollie  Conklin  execute  any  instruments 
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relating  to  the  Monache  lands  or  any  lands  selected 
in  lieu  of  the  Monache  lands  in  your  presence,  or 
sign  any  papers  '^ 

A.  Well,  I  don't  think  so;  I  don't  know;  I  don't 
remember. 

Q.  Now,  Miss  Glover,  about  when  was  it  that  you 
saw  this  lady  wdth  Mr.  Conklin  whom  yon  thought 
was  Mollie  Conklin,  the  lady  dressed  in  mourning'? 

A.  Well,  I  would  say  that  it  was  at  the  time  that 
the  deeds  and  papers  were  being  prepared.     [341] 

Q.  Well,  now^  can  you  fix  for  us  about  the  time  that 
these  papers  were  being  prepared,  w^hen  you  saw 
Mr.  Conklin  frequently? 

A.  Well,  I  couldn't  say,  only  by  hearing  it  talked 
over  here,  that  it  was  in  September,  1900. 

Q.  Then,  to  the  best  of  your  recollection,  this  took 
place  in  September,  1900?        A.  I  would  say  so. 

Q.  Now,  Miss  Glover,  were  you  present  in  Mr. 
Benson's  office  when  Mr.  Conklin  first  came  in  with 
this  map  3^ou  have  testified  in  reference  to? 

A.  I  have  no  recollection  of  the  first  time. 

Q.  Do  you  know  when  he  brought  the  map  into  Mr. 
Benson's  office?        A.  I  couldn't  say  when;  no. 

Q.  Were  you  there  w^hen  Mr.  Conklin  delivered 
the  maps  and  papers  relating  to  the  Monache  lands, 
do  you  know^? 

A.  Well,  I  remember  them  so  well.  I  remember 
seeing  them  in  his  hands  and  I  remember  looking 
them  over  with  him.  There  w^as  a  big  package  of 
papers. 

Q.  Would  you  say  that  was  the  first  time,  the  first 
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time  they  were  brought  to  the  office,  the  time  you 

say  you  remember  so  distinctly  ? 

A.  I  couldn't  say  as  to  that. 

Q.  You  couldn't  say;  but  you  are  positive  that  Mr. 
Conklin  was  in  the  office  frequently  during  the 
period  of  about  ten  days  or  two  weeks? 

A.  Yes,  sir. 

Q.  Was  that  from  the  time  you  first  saw  the  map 
in  Mr.  Benson's  office?        A.  Yes.     [342] 

Q.  Dating  from  the  time  the  map  was  brought 
into  the  office  by  Mr.  Conklin  ?        A.  Yes,  sir. 

Q.  Miss  Glover,  are  you  positive  that  the  deeds 
were  prepared  at  the  time  the  maps  were  brought  in 
there,  the  time  that  you  and  Mr.  Conklin,  as  you  say, 
were  checking  up  the  descriptions? 

A.  I  couldn't  be  positive,  but  I  think  so. 

Q.  Now,  then,  if  the  deeds  were  not  prepared  at 
the  time  that  you  and.  Mr.  Conklin  were  checking 
up  the  descriptions,  then  Mr.  Conklin  would  not  be 
present,  according  to  your  recollection,  at  the  time 
the  deeds  were  prepared? 

A.  Well,  I  couldn't  say  as  to  that. 

Q.  Was  Mr.  Conklin  in  the  office  more  than  during 
this  one  period,  that  is,  at  any  regular  intervals? 

A.  Oh,  he  was  there  frequently,  Mr.  Conklin  was, 
but,  of  course,  I  remember  that  one  time  particu- 
larly; of  course,  he  was  there  off  and  on. 

Q.  Was  he  there  frequently  after  you  had  checked 
up  these  descriptions? 

A.  I  couldn't  say  as  to  that. 

Q.  Would  you  say  he  was  there  at  any  time  within 
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a  year  after  you  had  compared  these  descriptions? 

A.  I  would  think  so,  but  I  couldn't  be  positive  of 
that. 

Q.  Was  Mr.  Conklin  there  during  the  preparation 
of  the  deeds  at  any  time? 

A.  Well,  I  couldn't  say  as  to  that,  because  they 
were  being  prepared — they  must  have  been — while 
he  and  I  were  checking  over  the  lands. 

Q.  Well,  you  state  that  simply  because — you  pre- 
sume the  deeds  were  being  prepared,  because  you 
were  checking  up  the  descriptions?     [343] 

A.  Yes,  sir. 

Q.  You  have  no  independent  recollection  of  the 
preparation  of  the  deeds  ?        A.  No. 

Q.  Miss  Glover,  I  hand  you  a  paper  marked  Com- 
plainant's Exhibit  ^^W"  for  identification,  and  ask 
you  to  examine  that  paper,  and  state  whether  or  not 
you  know  whose  signature  that  is  to  that  paper. 

A.  Well,  it  seems  to  be  Mr.  Benson's  signature. 

Q.  Did  you  prepare  that  receipt,  if  you  remember? 

A.  No,  I  did  not. 

Q.  Was  that  a  receipt,  if  you  know,  prepared  in 
the  office  of  Mr.  Benson,  at  the  time  that  Mr.  Conk- 
lin brought  in  the  papers,  maps  and  patents? 

A.  Well,  I  couldn't  say  as  to  that. 

Mr.  DAVIDSON. — We  offer  in  evidence  the  paper 
marked  Complainant's  Exhibit  ^'W"  for  identifica- 
tion. 

Mr.  CAMPBELL. — Mr.  Campbell  has  no  objec- 
tion. 
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Mr.  BENSON. — No  objection  here. 
(The  paper  is  in  words  and  figures  as  follows:) 

[Complainant^s  Exhibit  *^W.^^] 

(Letter-head  John  A.  Benson,  507  Montgomery 
Street,  San  Francisco,  Cal.) 

'^July  11th,  1900. 

RECEIVED  OF  N.  E.  CONKLIN  Swamp  Land 
Patents  aggregating  9280.  acres,  covering  lands  in 
what  is  known  as  the  ^Menacha  Meadows,'  in  Tps. 
19,  20  and  21  S.,  Rs.  34  and  35  E.,  M.  D.  M.,  and  also 
received  map  covering  same  tract.  I  receive  these 
Patents  for  the  purpose  of  examination  and  com- 
parison to  ascertain  the  tracts  for  which  Patents  are 
not  on  hand,  and  also  to  ascertain  what  portion,  if 
any,  of  said  lands  are  not  listed  and  patented  by  the 
United  States  to  the  State  of  California. 

(Signed)  JOHN  A.  BENSON.''     [344] 

Mr.  DAVIDSON.— Q.  Miss  Glover,  at  the  time 
that  you  say  you  saw  a  lady  in  mourning  in  the  office 
of  John  A.  Benson  with  Mr.  Norman  E.  Conklin, 
were  any  papers  signed  at  that  time  by  the  lady*? 

A.  I  couldn't  say;  she  was  inside  with  Mr.  Benson. 

Q.  You  did  not  see  her  sign  any  papers  at  that 
time  ? 

A.  Not  that  I  remember  of  now;  she  may  have 
signed  papers  and  I  not  remember  it. 

Q.  Was  this  during  the  time  that  you  were  check- 
ing up  the  descriptions  of  the  land  with  Mr.  Conk- 
lin? 

A.  I  would  say  it  was  about  that  time,  but  I 
couldn't  be  positive  of  that. 
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Mr.  DAVIDSON.— That  is  all. 

Mr.  CA]\IPBELL.— Q.  Did  you  know  Mrs.  Reddy, 
Mrs.  Emily  Reddy '^ 

A.  Was  that  Patrick  Reddv's  wife  ^ 

Q.  Yes.        A.  Yes,  I  knew  Mrs.  Reddy. 

Q.  Was  this  lady  dressed  in  black,  was  that  Mrs. 
Reddy?        A.  I  don't  think  so. 

Q.  Mrs.  Reddy  was  rather  large  and  had  very 
white  hair. 

A.  Well,  I  had  known  her  for  quite  a  time,  and  I 
think  if  it  had  been  she,  she  would  have  spoken  to 
me. 

CLARA  E.  GLOVER. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
May,  1910. 

[Seal]  FLORA  HALL, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [345] 

Friday  morning,  April  29, 1910,  11  o'clock  A.  M. 

[Deposition  of  John  A.  Benson,  for  Defendants.] 
JOHN  A.  BENSON,  being  first  duly  sworn,  tes- 
tified as  foUow^s: 

Direct  Examination. 
Mr.  CAMPBELL.— Q.  Kindly  state  your  name. 
A.  John  A.  Benson. 

Q.  Where  do  you  live?        A.  San  Francisco. 
Q.  How  long  have  you  lived  in  San  Francisco  ? 
A.  Twenty-five  years  or  more. 
Q.  Did  you  know  in  his  lifetime,  Patrick  Reddy? 
A.  I  did. 
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Q.  What,  if  any,  relations  existed  between  you  and 
Patrick  up  to  the  time  of  his  death  % 

A.  Attorney  and  client. 

Q.  How  long  had  Patrick  Eeddy  been  your  at- 
torney prior  to  his  death? 

A.  I  should  say  fifteen  years  or  more. 

Q.  Were  you  cognizant  of  the  formation  of  the 
firm  of  Eeddy,  Campbell  &  Metson?        A.  I  was. 

Q.  Will  you  kindly  state  whether  Mr.  Eeddy  was 
your  attorney  prior  to  the  formation  of  that  firm? 

A.  He  was.     I  remember  that  very  distinctly. 

Q.  Do  you  know  Mrs.  Mollie  Conklin? 

A.  I  do. 

Q.  Do  you  know  her  son,  N.  E.  Conklin  ? 

A.  I  do. 

Q.  Did  you  know  in  her  lifetime,  Emily  M.  Eeddy  ? 

A.  I  did.     [346] 

Q.  Did  you  know  Mr.  Edward  Eeddy? 

A.  I  did. 

Q.  Did  you  know  a  certain  tract  of  land,  a  portion 
of  which  is  the  subject  of  this  controversy,  called 
the  Monache  Tract,  situate  in  (to  Mr.  Davidson)  it 
is  in  Inyo  and  Tulare  counties,  is  it  not,  Mr.  David- 
son? 

Mr.  DAVIDSON.— Yes. 

The  WITNESS.— Yes. 

Mr.  CAMPBELL.— Q.  Did  you  have  any  negotia- 
tions, contracts  or  agreements  with  Patrick  Eeddy 
in  relation  to  that  land  prior  to  his  death? 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
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tent,  irrelevant  and  immaterial  and  not  tending  to 
prove  any  of  the  issues  in  this  case  and  that  it  is  not 
binding  upon  the  complainant,  Mollie  Conklin. 

Mr.  CAMPBELL.— The  purpose  of  the  testimony 
is  to  show  the  negotiations  which  led  up  to  the  agree- 
ment between  Mrs.  Reddy,  Edward  Reddy  and  Mrs. 
Mollie  Conklin. 

A.  I  had  quite  a  number  of  conferences  with  Mr. 
Reddy  relating  to  the  subject. 

Q.  Do  you  remember  the  last  conference  you  had 
prior  to  Mr.  Reddy 's  death? 

A.  Only  in  a  general  way. 

Q.  Do  you  remember  the  last  conference  you  had 
with  him  at  his  house  on  Pacific  Avenue'? 

A.  I  do,  yes. 

Q.  Was  Mrs.  Emily  M.  Reddy  present  at  that  con- 
ference!       A.  Yes,  sir. 

Q.  Now,  will  you  kindly  state  what  took  place  be- 
tween you  and  Mr.  Patrick  Reddy  at  that  time  in 
relation  to  the  Monache  lands?     [347] 

Mr.  DAVIDSON.— We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  not  tending 
to  prove  any  of  the  issues  in  this  case,  and  for  the 
reason  that  any  transactions  between  the  witness 
and  Patrick  Reddy  would  not  be  binding  upon  the 
complainant,  Mollie  Conklin. 

Mr.  CAMPBELL. — It  is  to  show  what  led  up  to 
the  final  conference  between  the  heirs  of  Patrick 
Reddy  and  Mr.  Benson. 

Q.  Kindly  state. 

A.  He  was  anxious  to  dispose  of  the  Monache  lands 
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and  knew  of  the  Forest  Reserve  Act,  and  wanted  to 
make  some  arrangement  to  have  the  lands  put  in 
shape  so  that  they  could  be  transferred,  and  he  stated 
the  price  that  he  wanted  those  lands  to  bring,  and  I 
told  him  I  would  try  my  best  in  view  of  our  past 
relations,  to  get  that  price  for  him,  but  I  couldn't  at 
that  time. 

Q.  What  was  that  price  *? 

A.  $4  an  acre;  but  I  could  come  very  near  it. 

Q.  Was  there  anything  said  between  you  and  Mr. 
Patrick  Reddy  about  that  time  about  reducing  any 
agreement  between  yourself  and  Mr.  Reddy  to  writ- 
ing? 

Mr.  DAVIDSON. — The  same  objection  as  to  the 
last  question. 

Mr.  CAMPBELL. — The  same  purpose. 

A.  Well,  he  said  that  as  soon  as  we  could  agree  on 
the  price  he  wanted  to  see  me  again  and  see  if  we 
couldn't  enter  into  a  full  contract. 

Q.  Was  there  anything  said  about  when  he  got  able 
to  come  do^\Ti  to  the  office? 

A.  I  don't  remember  whether  he  was  to  come  down 
to  the  office  or  whether  I  was  to  go  back  there  and  see 
him  again.  He  wanted  to  have  another  meeting 
shortly  in  relation  to  the  matter. 

Q.  Well,  was  that  the  last  conference  you  had  with 
him  prior  to  his  death  ?     [348] 

A.  It  was.  I  left  the  State  then,  if  I  remember 
correctly,  and  didn't  see  him  again  during  his  litV- 
time. 

Q.  It  is  a  fact,  is  it  not,  that  Mr.  Reddy  died  quite 
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suddenly?        A.  I  understood  so. 

Q.  Now,  then,  when  did  you  next  have  anything 
to  do  in  relation  to  these  Monache  lands? 

A.  My  recollection  is  that  some  time  in  the  summer 
of  1900,  you  called  me  up  on  the  telephone  and  wanted 
to  know  what  could  be  done  in  relation  to  them,  and 
said  Mrs.  Reddy  wanted  to  realize  on  them,  and 
wanted  me  to  come  up  to  the  office  and  consult  with 
you. 

Q.  Did  you  come?        A.  I  did. 

Q.  Who  did  you  meet  there  the  first  time  you 
came  ? 

A.  AVhy,  I  think  yourself  and  Mrs.  Reddy  and  I 
think  Mr.  Metson  was  in  and  out.  I  am  not  sure 
about  that,  because  I  didn't  talk  with  him. 

Q.  What  I  want  to  know  is,  whether  or  nay  at  the 
first  conference  Mrs.  Mollie  Conklin  or  Mr.  N.  E. 
Conklin  was  present?        A.  I  think  not. 

Q.  Well,  was  there  anything  accomplished  at  the 
time  of  the  first  conference,  and  if  so,  what? 

Mr.  DAVIDSON.— We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial,  and  not  tendin,a' 
to  prove  any  material  issues  in  this  case,  and  not 
binding  upon  the  complainant,  Mollie  Conklin. 

Mr.  CAMPBELL.— Very  well ;  proceed,  Mr.  Ben- 
son. 

A.  There  was  an  arrangement  made,  and  there  was 
an  understanding  had  that  Mrs.  Conklin  would  be 
sent  for,  when  a  meeting  was  to  be  had,  and  the  mat- 
ter was  to  be  further  discussed. 

Q.  Who  had  that  understanding  ?    Who  said  any- 
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thing  about  that?     [349] 

A.  Well,  I  don't  know  as  anybody  said  anything 
about  it,  but  I  knew  the  condition  of  the  title  of  the 
land,  she  had  a  half  interest  in  it,  and  any  transac 
tion   couldn't  be  completed   without  her  being   con- 
sulted, for  the  full  interest. 

Q.  Did  you  have  a  second  meeting?        A.  We  did. 

Q.  Well,  who  were  present  at  that  second  meeting  ? 

A.  Mrs.  Eeddv,  Mrs.  Conklin,  vourself,  mvself  and 
I  think  another  lady,  some  relative;  I  don't  remem- 
ber her  name. 

Q.  Was  N.  E.  Conklin  there  at  that  second  meet- 
ing? 

A.  I  think  not.  My  recollection  is  he  was  not 
there  until  the  third  meeting.  He  may  have  been. 
The  matters  were  not  fully  discussed  to  the  best  of 
my  recollection,  at  that  time. 

Q.  Well,  what  is  your  recollection  of  what  took 
place  at  the  second  meeting? 

A.  Why,  I  think  the  arrangements  were  made  to 
meet  again  in  a  few  days  when  they  all  could  be 
present  and  enter  into  the  subject  fully. 

Q.  Whom  do  you  mean  by  all? 

A.  I  think  Mrs.  Conklin  said  she  wanted  her  son 
present;  that  is  my  recollection.  I  may  have  it 
mixed  up. 

Q.  What  did  she  say  about  her  son  being  present, 
for  what  purpose? 

A.  Well,  I  have  already  testified  on  this  subject 
and  my  mind  is  a  little  hazy  as  to  the  two  meetings; 
that  is  all. 
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Q.  Well,  do  you  remember  whether  she  said  any- 
thing about  her  son,  wanting  her  son  to  be  present  ? 

A.  I  think  she  did ;  that  is  my  recollection. 

Q.  What  is  your  recollection  as  to  what  she  said? 

A.  She  said  before  doing  anything,  she  would  like 
to  haA^e  him  present.     [350] 

Q.  Well,  then,  was  there  anything  planned,  accord- 
ing to  your  recollection,  at  this  second  meeting? 

A.  I  don't  think  there  was,  only  a  general  discus- 
sion; the  ways  and  means  were  all  to  be  discussed 
fully  with  him,  as  I  understood  it.  She  said  she 
didn't  understand  the  matter  fully  and  wanted  me  to 
discuss  the  whole  matter. 

Q.  Was  there  a  third  meeting  then? 

A.  There  was;  that  is,  if  I  am  correct  about  the 
second  and  don't  get  the  two  segregated  in  my  mind; 
it  is  a  long  time  ago. 

Q.  AVell,  was  there  a  meeting  between  yourself  and 
Mrs.  Reddy,  Mrs.  Conklin,  Mr.  Edward  A.  Reddy,  at 
which  I  was  present  and  Norman  E.  Conklin  w^as 
present  ? 

A.  There  was.  I  am  not  so  sure  about  Edward  A. 
Reddy  being  present  at  that  time  as  later,  but  there 
was  a  meeting,  and  I  am  positive  about  all  the  per- 
sons except  Edward  A.  Reddy. 

Q.  Was  there  any  meeting  at  which  Edward  A. 
Reddy  was  present? 

A.  I  met  him  in  your  office.  I  don't  remember  him 
being  present  with  the  other  people. 

Q.  Well,  now,  at  this  last  meeting,  this  meeting  at 
which  Mr.  Nomian  Conklin,  Mrs.  Mollie  Conklin, 
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Mrs.  Beddy,  yourself  and  myself  were  present,  what 

took  place? 

A.  I  explained  fully  the  nature  of  the  transaction 
and  w^hat  would  have  to  be  done  to  vest  the  title  in 
the  United  States  in  order  that  the  Forest  Reserve 
land  or  Monache  land,  so-called,  might  be  used  for 
the  purpose  of  exchange  and  made  available. 

Q.  Well,  you  say  that  you  explained  fully;  what 
did  you  say  ?   What  did  you  explain  to  them?     [351] 

A.  I  said  that  the  land  would  have  first  to  be  sur- 
rendered to  the  United  iStates  by  deed  in  convenient 
parcels  such  as  people  would  probably  want  to  select, 
40 's,  80 's,  160 's,  etc.  That  there  would  have  to  be 
an  abstract  of  title  furnished  the  United  States  fol- 
lowing the  deeds  to  the  United  States,  and  that  there 
would  have  to  be  applications  to  select  land  in  lieu 
of  the  land  surrendered  to  accompany  the  deed  and 
abstract  of  title,  and  those  selections  and  applications 
would  have  to  be  signed,  and  there  would  also  be 
needed  powers  of  attorney  to  select  and  powers  of 
attorney  to  transfer  the  land  selected  after  it  had 
been  approved  by  the  United  States. 

Q.  Did  you  explain  that  to  Mrs.  Conklin  and  Mrs. 
Eeddy  and  Norman  Conklin?        A.  I  did. 

Q.  Now,  then,  what  else  took  place  at  that  meeting? 

A.  I  spoke  about  the  price  and  said  that  it  was  not 
possible  at  that  time  for  me  to  pay  $4.00  an  acre, 
because  I  wasn't  getting  that,  and  that  I  thought  at 
least  that  I  ought  to  be  allowed  five  per  cent  commis- 
sion for  selling,  or  twenty  cents,  making  the  price 
$3.80,  to  be  paid  upon  approval  of  the  selected  land 
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by  the  United  States,  and  I  think  it  was  stated  by 
Mr.  Campbell  that  he  would  like  to  have  the  money 
paid  through  the  Anglo-Calif ornian  Bank. 

Q.  Well,  was  that  agreed  uponl 

A.  That  was  agreed  upon  and  Mr.  Conklin  brought 
his  papers  to  my  office. 

Q.  Well,  was  there  anything  said  at  that  time  about 
a  written  contract  being  prepared  between  the  parties, 
or  was  anything  said  about  what  papers  were  to  be 
prepared,  and  when,  if  you  know?     [352] 

A.  The  papers  that  were  to  be  prepared  were  de- 
scribed fully  and  they  were  to  be  prepared  imme- 
diately, and  Mr.  Conklin  was  to  call  at  my  office  and 
bring  his  deed  and  I  was  to  proceed  with  the  prepara- 
tion of  the  papers,  and  I  agreed  to  furnish  the  ab- 
stract of  title,  because  that  was  a  paper — ^because  the 
title  was  considerably  mixed  up  by  reason  of  lis  pen- 
dens in  the  case  of  Broder,  and  I  had  considerable 
difficulty  in  getting  certified  copies  of  the  papers,  by 
reason  of  the  suit  having  been  in  two  counties — 

Q.  Just  a  minute  as  to  that.  Do  you  remember 
Holland  Smith  being  present  at  that  last  meeting? 

A.  After  we  had  talked  a  while  you  sent  for  Hol- 
land Smith,  and  he  came  into  one  of  your  little  side 
rooms  on  Post  Street  in  the  Crocker  Building. 

Q.  Did  he  come  into  the  office  there  just  about  the 
time  the  people  were  leaving,  or  before  ? 

A.  Just  about  the  time  they  were  leaving. 

Q.  What  was  said  to  him  about  the  preparation  of 
the  papers,  and  what  he  should  have  to  do  in  relation 
thereto? 
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A.  It  was  agreed  that  he  should  acknowledge  their 
respective  signatures  to  the  papers ;  and  I  have  it  in 
my  mind  that  he  called  again  there  at  a  subsequent 
time  after  the  papers  were  prepared,  but  that  I  am 
not  positive  about. 

Q.  Now,  then,  did  Mrs.  Reddy  and  Mrs.  Mollie 
Conklin  agree  to  accept  the  $3.80  an  acre? 

A.  They  did. 

Q.  Did  they  agree  to  the  payments  to  be  made 
through  the  Anglo^Californian  Bank  upon  the  ap- 
provals ? 

A.  Upon  the  approvals  of  the  selected  land  and 
the  Abstract  of  Title  and  deeds  which  were  sur- 
rendered to  the  United  States.     [353] 

Q.  Now,  then,  what,  if  anything,  did  you  do  in  re- 
lation to  obtaining  an  Abstract  of  Title  to  these 
Monache  lands? 

A.  I  first  investigated  all  the  preliminary  condi- 
tions, titles,  the  suits  and  everything  of  that  kind,  and 
got  certified  copies. 

Q.  Well,  did  you  obtain  an  Abstract  of  Title? 

A.  I  did. 

Q.  Who  paid  for  it  ?        A.I  did. 

Q.  Now,  then,  after  you  left  the  office,  did  you  see 
Mr.  Norman  Conklin  any  more  ? 

A.  I  did,  several  times. 

Q.  Did  Mr.  Conklin — did  you  see  him  on  that  day 
at  any  place  else?  What  I  mean  is,  did  you  and  Mr. 
Conklin  go  to  any  place  in  relation  to  these  papers 
that  day? 

A.  I  can't  say  whether  it  was  that  day  or  shortly 
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after,  but  it  was  about  that  time,  we  went  to  my  office 

507  Montgomery  Street. 

Q.  Were  these  papers  prepared  by  you? 

A.  The  papers  relating  to  the  transfer  of  title  to 
the  United  States  were  prepared  by  me,  yes,  sir. 

Q.  Well,  now,  who  was  present  when  you  were  pre- 
paring them?  Who  assisted  you,  if  anyone,  in  the 
preparation  of  these  papers'? 

A.  Mr.  Conklin  and  my  clerks. 

Q.  Well,  now,  what  part,  if  any,  did  Mr.  Conklin 
take  in  the  preparation  of  these  papers?    Just  state 

fully. 

A.  He  furnished  a  map  on  which  the  lands  were 
delineated,  and  the  patents,  and  I  think  there  were 
several  certificates  of  purchase  for  which  patent  was 
not  issued. 

Q.  Were  patents  procured  on  those,  as  you  remem- 
ber?       A.  Yes,  sir. 

Q.  By  w^hom?        A.  By  myself. 

Q.  How  many  times  was  Mr.  Conklin  in  your  office 
during  the     [354]     preparation  of  the  papers? 

A.  I  can't  say  positively;  a  number  of  times,  gen- 
erally in  the  morning. 

Q.  More  than  once? 

A.  Yes,  sir,  and  we  had  a  great  deal  of  discussion 
relative  to  the  form  of  deed  that  Avas  to  be  made  to 
the  United,  and  \>\  reason  of  the  peculiar  situation  of 
title — w^e  talked  the  matter  over  and  it  was  thought 
best  to  get  up  a  special  form  of  deed  for  not  only  the 
devisees  conveying  their  interests  but  the  adminis- 
trators as  well. 
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Q.  Was  there  anything  said  in  this  conversation  by 
any  person — the  conversation  that  you  had  in  my 
office  in  relation  to  what  would  be  necessary  to  be 
done  before  the  administrators  of  the  estate  of  Reddy 
could  sign  the  deed? 

A.  Yes,  it  was  thought  best,  in  fact,  it  was  agreed 
that  an  order  of  the  Probate  Court  should  be  obtained 
here. 

Q.  Xow,  have  you  the  form  of  the  deed  that  w^as 
prepared  by  you  at  the  time  Mr.  Conklin  was  there? 

A.  I  have  not  only  a  form  but  I  have  one  of  the 
deeds  that  is  not  yet  surrendered. 

Q.  Will  you  please  produce  it? 

(The  witness  does  so.) 

Mr.  CAMPBELL.— I  will  offer  that  in  evidence  in 
connection  with  the  testimony  of  Mr.  Benson,  and 
ask  to  have  it  marked  Defendants'  Exhibit  ^*A." 

Mr.  CAMPBELL. — (After  discussion  between 
counsel.)  I  am  prepared  to  prove  the  signature  of 
Emily  M.  Reddy  and  Edward  A.  Reddy  and  Caroline 
S.  Reddy.  Is  that  the  signature  of  Mollie  Conklin? 
[355] 

Mr.  DAVIDSON. — We  are  not  prepared  to  admit 
that  that  is  the  signature  of  Mollie  Conklin,  and  for 
the  purpose  of  this  deposition  we  will  deny  that  it  is 
her  signature. 

Mr.  CAMPBELL.— I  oifer  that  in  evidence. 

(It  is  marked  Defendants'  Exhibit  ^^A.") 

Mr.  DAVIDSON.— I  object  to  the  introduction  of 
the  paper  in  evidence  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  and  does  not  tend 
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to  prove  any  of  the  issues  in  this  case,  and  for  the 
further  reason  that  it  does  not  relate  to  any  of  the 
property  in  controversy  in  this  action,  and  for  the  rea- 
son that  it  is  not  shown  that  the  paper  offered  in  evi- 
dence is  the  deed  of  the  complainant,  Mollie  Conklin, 
or  that  she  ever  signed  or  acknowledged  or  delivered 
the  same. 

Mr.  CAMPBELL.— We  will  prove  it. 

The  WITNESS.— I  hadn't  finished  that  answer 
yet. 

This  form  of  deed  was  discussed  very  fully  be- 
tween Mr.  Conklin  and  myself,  and  he  agreed  that 
that  was  in  his  opinion  the  only  legal  way  the  title  of 
the  Eeddys  could  be  devested  and  put  in  the  United 
States,  taking  that  in  connection  with  his  mother's 
title ;  and  he  approved  that  form  of  deed. 

Mr.  CAMPBELL. — In  connection  with  the  testi- 
mony of  this  witness,  Mr.  Davidson,  I  offer  in  evi- 
dence the  order  of  the  Probate  Court  authorizing 
the  transfer  of  this  property  to  be  made. 

(It  is  marked  Defendants'  Exhibit  ^^B.") 

Mr.  DAVIDSON.— The  complainant,  Mollie  Conk- 
lin, objects  to  the  offer  of  Defendants'  Exhibit  ''B" 
on  the  ground  that  the  same  is  incompetent,  irrele- 
vant and  immaterial  and  does  not  prove  or  tend  to 
prove  any  of  the  issues  in  this  case,  and  would  not 
affect  in  any  manner,  and  is  not  binding  upon  the 
complainant,  Mollie  Conklin,  and  for  the  further 
reason  that  the  said  paper  [356]  referred  to  was 
an  order  made  by  the  Probate  Court  of  the  City  and 
Countv  of  San  Francisco,  State  of  California,  with- 
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out  any  jurisdiction  and  void  on  its  face  and  for  a 

purpose  not  warranted  by  the  law  of  the  State  of 

California. 

Mr.  CAMPBELL.— It  is  offered  on  the  question 
of  good  faith.  I  understand  this  Bill  of  Complaint, 
on  the  part  of  Mollie  Conklin,  charges  defendant 
Campbell  and  defendant  Benson  with  fraud  per- 
petrated on  her,  and  it  is  offered  to  show  part  of  the 
entire  transaction,  I  understand  that  the  allegation 
in  the  complaint  being  that  they  didn't  understand 
the  nature  of  the  proceedings,  and  as  a  part  of  the 
entire  transaction  this  is  offered. 

Q.  Were  all  the  deeds  that  were  prepared  by  you 
and  Mr.  Conklin  of  a  similar  character  to  Exhibit 
''A''? 

A.  They  were  identical,  except  in  the  description 
of  the  land. 

Q.  Now,  will  you  please  state,  if  you  know,  about 
how  many  of  these  deeds  were  prepared? 

A.  As  nearly  as  I  can  remember,  somewhere  be- 
tween thirty  and  fifty. 

Q.  Now,  in  the  presence  of  Mr.  Conklin,  were  any 
other  papers  than  the  deeds  prepared,  any  powers 
of  attorney  or  anything  of  that  kind  or  character  ? 

A.  They  were  shown  to  him,  is  my  recollection,  but 
the  form  of  the  application  and  power  of  attorney 
was  not  so  distinctly  different  from  the  printed  form 
as  to  require  much  discussion  as  was  the  case  with 
the  deed. 

Q.  After  these  papers  were  prepared,  do  you  know 
what  was  done  with  them? 
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A.  Thev  were  ffiven  to  Mr.  Bernard  in  vour  office 
for  signature  and  verification.     [357] 

Q.  Were  they  sent  to  Mr.  Bernard,  or  did  you  give 
them  to  him,  do  you  know? 

A.  I  think  they  came  down  to  the  office  after  them. 
Q.  Well,  then,  were  they  returned  to  you? 
A.  They  were  at  different  times;  not  all  at  once. 
Q.  The  papers  that  were  returned  to  you  were  ac- 
knowledged by  whom? 

A.  Holland  Smith,  as  I  remember.     There  is  some- 
thing there  that  I  ought  to  state  in  relation  to  these 
deeds  to  make  it  clear. 
Q.  Well?       . 

A.  Why,  at  the  time  of  my  talks  with  Mr.  Reddy, 
these  Forest  Reserve  lands  were  exchangeable — 

Mr.  DAVIDSON.— (Interrupting.)  We  object  to 
the  statement  of  the  witness  and  move  to  strike  out 
all  that  part  already  given  as  incompetent,  irrele- 
vant and  immaterial  and  not  tending  to  prove  any 
issue  of  the  case  and  not  binding  upon  the  Complain- 
ant, Mollie  Conklin. 

Mr.  CAMPBELL.— Proceed. 
Mr.  DAVIDSON. — We  object  to  the  introduction 
of  any  testimony  along  that  line. 
Mr.  CAMPBELL.— Proceed. 
The  WITNESS. — (After  answer  being  read  to  him 
as  follows:  ^'Why,  at  the  time  of  my  talks  with  Mr. 
Reddy  those  Forest  Reserve  lands   were   exchange- 
able")— for  any  lands    of  the   United    States,  sur- 
veyed, or  unsurveyed,  open   to   Homestead    entry. 
The  Act  of  June  6,  1900,  becoming  operative  bv  its 
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terms  October  1,  1900,  prohibited  the  selection  of  un- 
surveyed  lands.  It  was  thought  advisable,  there- 
fore, to  surrender  these  lands  [358]  to  the  United 
States  with  the  Abstracts  of  Title,  as  far  as  possible, 
because,  so  far  as  they  could  be  used  in  selecting 
unsurveyed  lands,  they  would,  of  course,  be  more 
valuable;  hence,  it  is  my  recollection  that  as  soon  as 
that  matter  was  made  known  to  the  Conklins  at 
Bakersfield,  the  deeds  were  all  executed  to  the 
United  States.     That  is  all  I  wanted  to  add  here. 

Q.  Now,  then,  after  the  execution  of  these  deeds, 
and  after  this  order  of  the  Probate  Court,  w^hich  is 
in  September,  1900,  did  you  pay  any  money  ? 

A.  I  did. 

Q.  To  whom  did  you  pay  the  mone}^  and  how? 

A.  I  paid  some  checks  to  you  in  anticipation  of  ap- 
provals that  might  come  afterwards. 

Q.  Did  you  pay  any  money  before  any  approvals 
were  made?        A.  I  think  I  did. 

Q.  Do  you  remember  how  much? 

A.  I  think  $5,500.00. 

Q.  Have  you  the  checks  with  which  you  paid  it, 
or  were  they  destroyed  in  the  fire? 

A.  No,  they  were  destroyed  in  the  fire. 

Q.  Have  you  any  records  in  your  office  of  any 
papers  that  were  not  destroyed  in  the  fire,  in  relation 
to  this  matter? 

A.  No,  except  such  fragments  as  I  showed  you 
here,  and  possibly  some  similar  papers. 

Q.  Now,  then,  the  papers  that  came  back  to  you 
signed  by  these  parties  and  acknowledged    as    you 
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have  stated,  what  were  they?     Enumerate  them. 

A.  Deeds,  applications  for  selection,  which  were 
signed,  but  not  acknowledged,  powers  of  attorney 
to  select,  which  gave  authority  to  make  a  new  ap- 
plication in  case  the  first  one  proved  ineffective;  and 
powers  of  attorney  to  sell  after  the  [359]  title 
had  been  approved  by  the  United  States. 

Q.  During  the  entire  negotiations  in  this  entire 
matter,  who  represented  Mrs.  Mollie  Conklin? 

A.  As  far  as  I  know^,  Mr.  Conklin — N.  E.  Conklin. 

Q.  Did  I,  J.  C.  Campbell,  in  any  conversation  that 
I  had  at  any  time  with  you,  or  with  any  of  those 
persons  in  your  presence,  purport  to  represent  Mrs. 
Conklin? 

Mr.  DAVIDSON. — We  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  not  tending  to  prove 
any  of  the  issues  in  this  case,  and  not  the  proper 
way  of  proving  the  relation  of  attorney  and  client. 

Mr.  CAMPBELL.— Do  you  say  that  I  am  not 
charged  as  having  acted  for  her? 

Mr.  DAVIDSON. — My  position  is  that  your  dec- 
laration would  not  be  admissible. 

A.  You  did  not. 

Q.  With  whom  did  you  understand  you  were  deal- 
ing when  you  were  dealing  with  me?  For  whom  was 
I  acting? 

Mr.  DAVIDSON.— We  object  to  that  as  calling 
for  the  conclusion  of  the  witness. 

A.  For  the  Eeddy  estate. 

Q.  Now,  after  these  papers  were  signed,  and  after 
you  had  paid  this  $5,500,  did  you  have  any  conversa- 
tion with  Mr.  Norman  Conklin  in  relation   to    the 


394  R,  M,  Cobban  et  al. 

(Deposition  of  John  A.  Benson.) 

powers  of  attorney  being  revoked  and  if  so,  when 

was  that  conversation? 

A.  That  I  cannot  remember  positively,  but  it  was 
sometime  afterwards ;  perhaps  about  two  years,  when 
I  first  learned  of  the  powers  of  attorney  being  re- 
voked, I  learned  that  objections  were  made  to  them 
by  him. 

Q.  Well,  did  you  have  any  conversation  with  him 
about  that?' 

A.  I  think  he  wrote  me  a  formal  letter  relative 
to  it. 

Q.  Have  you  that  letter?     [360] 

A.  I  have  not. 

Q.  Where  is  it? 

A.  It  was  destroyed  in  the  fire. 

Q.  Well,  can  you  state  the  contents  of  it? 

A.  I  think  it  is  in  the  testimony  here. 

Mr.  DAVIDSON. — Just  a  moment.  I  think  we 
have  a  copy  of  it. 

Mr.  CONKLIN. — I  think  my  letter  is  in  evidence. 

Mr.  DAVIDSON.— If  we  have  it,  I  would  prefer 
that  he  examine  it  and  see  if  that  is  the  letter. 

Mr.  DAVIDSON. — (Referring  to  transcript  of  tes- 
timony.) We  will  refer  to  that  as  Complainant  Mol- 
lie  Conklin's  Exhibit  U-1,  a  part  of  the  deposition  of 
Norman  E.  Conklin  in  this  case.  (Hands  same  to 
Mr.  Campbell.) 

Mr.  CAMPBELL.— Q.  Does  that  appear  to  be  a 
copy  of  the  letter  which  you  received? 

A.  (After  examining.)  That  is  a  copy  of  one  let- 
ter; yes. 
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Q.  Had  you  been  notified  before  that  time  of  the 
revocation  of  the  powers  of  attorney  which  had  been 
given  you  by  Mrs.  Mollie  Conklin? 

A.  Not  directly,  but  indirectly;  yes. 

Q.  How  long  prior  to  the  receipt  of  the  letter,  if 
you  know?         A.  Several  months. 

Q.  After  that,  did  you  continue  to  pay  an}'  money 
on  these  lands  to  Mrs.  Eeddy? 

Mr.  DAVIDSOX.— We  object  to  that  as  irrele- 
vant, incompetent  and  immaterial,  not  binding  upon 
the  complainant,  Mollie  Conklin. 

A.  I  did  not. 

Q.  What?     [361] 

A.  My  impression  is  that  I  did  not.  That  is  my 
recollection. 

Q.  Had  you  paid  any  money  to  Mrs.  Reddy  before 
that  time?        A.  I  had;  yes. 

Q.  Do  you  know  how  much? 

A.  It  was  in  the  neighborhood  of  $10,000;  I  think 
it  was  $10,400  and  something. 

Q.  Was  that  paid  as  the  titles  were  approved? 

A.  Generally  speaking,  it  was  paid  faster — about 
as  they  were  approved;  it  was  paid  as  requested. 

Q.  Were  these  applications,  or  any  of  them,  ever 
suspended  by  the  Government? 

A.  Yes,  I  think  they  were  all  suspended  in  1903. 

Q.  What  month? 

A.  Why,  directly,  I  think  in  November,  1903,  but 
indirectly  and  partially  at  various  times  in  the  dif- 
ferent land  districts  where  selections  had  been  made. 
I  wouldn't  state  more   positively   offhand.     Gener- 
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ally  speaking,  however,  I  understood  that  much 
earlier  than  that  the  approval  of  all  the  selections 
involving  this  business  had  been  suspended  upon 
complaint  of  Mr.  Conklin,  before  the  Interior  De- 
partment. 

Q.  Do  you  know  how  long  before? 

A.  Why,  I  think  at  least  a  year  before;  perhaps 
more. 

Q.  Did  you  in  any  of  your  dealings  with  Mollie 
Conklin  conceal  from  her  the  fact  that  she  was  mak- 
ing powers  of  attorney  to  make  lieu  selections? 

A.  I  did  not.  I  fully  explained  it  to  Mr.  Conklin 
and  to  her  in  his  presence. 

Q.  Did  you  send  to  her  any  blank  powers  of  at- 
torney to  be  signed,  or  were  they  all  filled  up  when 
they  were  signed?     [362] 

A.  I  think  they  were  generally  filled  in  with  the 
description  of  the  land. 

Q.  Did  you  state  to  Mollie  Conklin  any  fact  in  re- 
lation to  the  manner  or  method  by  which  this  land 
would  have  to  be  handled  that  was  untrue? 

A.  Not  to  my  knowledge,  no,  sir.  I  explained 
everything  fully  as  I  understood  it. 

Q.  Do  you  think  of  anything  else  that  occurred 
there? 

A.  Why,  no,  only  that  I  occupy  a  double  relation 
here,  and  something  might  come  out  on  direct  exam- 
ination— 

Mr.  CAMPBELL.— (Interrupting.)  A  double  re- 
lation ;  what  do  vou  mean  bv  that  ? 

A.  I  mean  that  I  am  a  witness  on  behalf  of  the 
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various  parties  now,  and  I  am  a  defendant  also;  that 

is  all  that  I  mean. 

Q.  Well,  have  you  anything  that  you  desire  to 
state  in  behalf  of  any  of  them'? 

A.  I  don't  think  of  anything  more,  only,  were  any 
other  persons  present  at  the  time  of  the  preparation 
of  these  papers  ? 

Mr.  CAMPBELL. — ^Q.  Oh,  yes,  who  were  present 
at  the  time  the  papers  were  prepared  by  yourself 
and  Mr.  Conklin,  or  prepared  by  you  in  his  presence? 

A.  My  clerk,  Miss  McGillan,  Miss  C.  E.  Glover  and 
a  portion  of  the  time,  J.  H.  Lavenson. 

At  this  point  the  taking  of  the  deposition  of  the 
witness  John  A.  Benson  adjourned  until  2  o'clock 
P.  M.     [363] 

(Afternoon  Session — 2  o'clock,  P.  M.) 

(The  taking  of  the  deposition  of  JOHN  A.  BEN- 
SON resumed.) 

Cross-examination. 

Mr.  DAVIDSON.— Q.  Mr.  Benson,  when  did  you 
first  become  acquainted  with  Mollie  Conklin? 

A.  At  Mr.  Campbell's  office,  at  the  meeting  there. 

Q.  About  what  time,  what  year  ?        A.  1900. 

Q.  About  what  time  in  1900? 

A.  I  think  it  was  in  the  early  summer  or  towards 
the  middle  of  the  summer. 

Q.  You  were  acquainted  with  Patrick  Reddy? 

A.  Yes,  sir. 

Q.  How  long  did  this  meeting  occur  when  you  first 
met  Mrs.  Mollie  Conklin  after  the  death  of  Patrick 
Reddy? 
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A.  I  should  judge  from  two  to  three  months. 

Q.  And  that  was  the  first  time  you  liad  ever  met 
the  complainant,  Mollie  Conklin? 

A.  To  the  best  of  my  recollection,  yes,  sir. 

Q.  Were  3^ou  acquainted  with  Norman  E.  Conklin 
previous  to  this  time?        A.  I  think  not. 

Q.  Now,  did  you  meet  Norman  E.  Conklin  the  first 
time  that  you  met  Mollie  Conklin? 

A.  I  may  have,  but  my  impression  is  that  I  did  not. 

Q.  Your  impression  is  that  he  was  not  present 
at  that  first  meeting? 

A.  There  was  some  elderly  lady  present  at  the  first 
meeting,  it  might  have  been  Mrs.  Reddy's  sister, 
some  elderly  lady. 

Q.  Are  you  positive  that  Mollie  Conklin  was  pres- 
ent at  the  [364]  second  meeting  in  Mr.  Campbell's 
office  after  the  death  of  Patrick  Reddy? 

A.  I  am  not  positive  it  was  she,  but  it  was  some 
elderly  lady  that  came  in  with  Mrs.  Reddy. 

Q.  Then,  as  I  understand,  your  testimony,  after 
the  death  of  Patrick  Reddy,  you  first  had  a  meeting 
at  which  yourself,  Mrs.  Reddy  and  Mr.  Campbell 
w^ere  present.        A.  Yes,  sir. 

Q.  At  the  next  meeting  there  were  present,  Mr. 
Campbell,  Mrs.  Reddy,  yourself  and  some  elderly 
lady?        A.  Yes,  sir. 

Q.  You  are  not  positive  that  Mrs.  Molly  Conklin 
was  present  at  that  meeting?        A.  I  am  not. 

Q.  Was  Mrs.  Norman  E.  Conklin  present  at  that 
second  meeting?        A.  I  think  not. 

Q.  About  when  did  the  third  meeting  occur  and 
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who  was  present  ? 

A.  In  about,  within  a  very  few  days  afterwards. 

Q.  In  about  what  month  did  that  second  meeting 
occur? 

A.  In  the  fore  part  of  the  summer  of  1900,  as  I 
remember  it. 

Q.  How  long  after  the  death  of  Patrick  Reddy? 

A.  Somewhere  from  two  to  three  months. 

Q.  Is  it  not  a  fact  that  meeting  occurred  on  the 
20th  of  August,  1900  ?         A.  20th  of  August,  1900  ? 

Q.  Yes,  sir. 

A.  I  don't  think  it  was  as  late  as  that;  it  might 
have  been. 

Q.  Well,  would  you  say  that  the  meeting  occurred 
in  the  month  of  August,  1900? 

A.  I  wouldn't  go  so  close  as  that  on  dates  without 
having  something  to  refresh  my  memory,  but  I  will 
bring  it  down  to  the  [365]  middle  of  the  summer 
anyway. 

Q.  Now,  at  the  second  meeting — the  third  meet- 
ing, who  were  present  ? 

A.  Mr.  Campbell,  Mrs.  Reddy,  Mrs.  Conklin,  Mrs. 
Mollie  Conklin,  and  as  I  remember,  N.  E.  Conklin. 

Q.  Was  Mrs.  Coleman  present  at  the  third  meet- 
ing?       A.  I  rather  think  she  was. 

Q.  Who  informed  you  of  this  second  meeting,  that 
is,  there  would  be  a  meeting  at  the  time  the  second 
meeting  was  held? 

A.  My  recollection  is  Mr.  Campbell  telephoned 
me  to  come  up. 

Q.  Did  he  tell  you  at  the  time  he  telephoned  you 
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what  the  pui*pose  of  the  meeting  was? 

A.  I  think  not;  I  think  he  said,  ''Come  up  and  talk 
that  matter  over" — 

Q.  (Interrupting.)  You  understood  from  his  call 
what  matter  was  to  be  talked  over,  did  you? 

A.  That  is  my  impression. 

Q.  Yes.  Now,  who  notified  you  of  the  intended 
third  meeting? 

A.  I  think  it  was  discussed  at  the  second  meeting. 
I  think  also  Mr.  Campbell  notified  me. 

Q.  If  it  was  discussed  at  the  second  meeting, 
would  you  say  that  Mrs.  Mollie  Conklin  was  present 
or, took  any  part  in  the  discussion? 

A.  I  would  say  not — the  second  time. 

Q.  The  third  meeting,  you  met  at  the  request  of 
Mr.  Campbell?        A.  All  meetings — 

Q.  (Intg.)  All  meetings  were  held  at  the  request 
of  Mr.  Campbell?        A.  At  his  suggestion.     [366] 

Q.  Yes.  Xow,  was  anyone  else  present  at  this 
third  meeting  besides  Mr.  Campbell,  Mrs,  Reddy, 
Mrs.  Conklin,  Mrs.  Mollie  Conklin,  N.  E.  Conklin, 
Mrs.  Coleman  and  yourself? 

A.  I  think  Mr.  Bernard  was  in  and  out  of  the  room. 

Q.  What  would  you  say  as  to  whether  or  not  Mr. 
Bernard  was  present  in  the  room  during  the  time 
the  negotiations  were  taking  place? 

A.  I  think  he  was  there  part  of  the  time. 

Q.  Xow,  I  understood  you  to  say  that  at  that  time 
you  agreed  to  sell  the  lands  for  Mrs.  Conklin  and 
Mrs.  Reddy  at  $4.00  an  acre,  you  to  receive  a  com- 
mission of  five  per  cent;  is  that  correct? 
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A.  Yes,  sir. 

Q.  What  steps,  if  any,  did  you  request  them  to 
take  relative  to  the  placing  of  the  property  in  con- 
dition to  be  transferred? 

A.  I  suggested  to  them,  as  I  stated  in  my  main 
testimony,  \Yhat  was  necessary  to  be  done,  what  pa- 
pers were  necessary  to  be  drawn. 

Q.  What  papers  did  you  tell  them,  they  would 
have  to  execute  *? 

A.  The  deed  to  the  United  States,  the  applications 
to  the  United  States  Land  Office  for  land  to  be  se- 
lected in  lieu  of  that  surrendered ;  power  of  attorney 
to  locate  and  power  of  attorney  to  sell  the  lands  se- 
lected. 

Q.  I  believe  you  stated  that  about  between  thirty 
and  fifty  deeds  were  prepared  for  the  purpose  of 
conveying  this  land  to  the  United  States  Govern- 
ment.    Is  that  correct? 

A.  That  is  the  best  of  my  recollection. 

Q.  Who  prepared  those  deeds?     [367] 

A.  I  had  them  prepared.  I  directed  the  prepara- 
tion. 

Q.  They  were  prepared  in  your  office,  as  a  matter 
of  fact,  were  they  not,  Mr.  Benson? 

A.  They  were. 

Q.  And  under  your  agreement,  under  the  agree- 
ment between  yourself,  Mrs.  Reddy  and  Mollie 
Conklin,  who  was  to  attend  to  the  preparing  of  the 
deeds,  if  any  one?        A.  I  was. 

Q.  You  were  also  to  attend  to  the  preparation  of 
such  other  papers  as  were   necessary  to  effect  this 
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purpose  ?        A.  And  also  the  abstract. 

Q.  And  also  the  abstract.  Now,  Mr.  Benson, 
what  agreement,  if  any,  did  you  have  at  the  time  of 
this  third  meeting  as  to  what  should  be  done  with 
the  deedfe  after  they  were  prepared  and  executed? 

A.  I  don't  remember  having  any  specific  agree- 
ment, except  this,  that  I  was  to  deliver  them  to  them 
for  execution,  and  they  w^ere  to  be  sent  to  me  as  I 
called  for  them. 

Q.  As  you  called  for  them?        A.  Yes,  sir. 

Q.  Was  there  any  agreement  at  that  time  as  to 
where  the  deeds  or  any  papers  should  be  left  for 
execution? 

A.  It  was  understood  that  they  were  to  be  taken 
to  Mr.  Campbell's  office  and  left  with  Mr.  Bernard. 
In  fact,  it  was  agreed — 

Q.  (Interrupting.)  Was  there  anything  said  at  the 
time  that  the  papers  should  be  left  with  Mr.  Ber- 
nard? That  is,  was  there  any  specific  person  in  Mr. 
Campbell's  office  mentioned? 

A.  I  think  that  was  the  direction  from  Mr.  Camp- 
bell or  some  one  to  have  Mr.  Bernard  take  charge  of 
the  papers. 

Q.  Then,  as  a  matter  of  fact,  at  that  time,  the 
agreement  was  that  the  papers,  after  being  executed, 
should  be  returned  [368]  to  Mr.  Campbell's  office, 
and  Mr.  Campbell  directed  that  they  should  be 
turned  over  to  Mr.  Bernard  to  look  after  the  details 
of  securing  the  execution  and  delivery.  Is  that  cor- 
rect? 

A.  I  wouldn't  go  so  far  as  to  say  what  that  was. 
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because  that  was  a  matter  that  didn't  concern  me. 

Q.  Then  you  did  understand,  did  you  not,  that 
these  papers  were  to  be  delivered  at  Mr.  Campbell's 
office,  and  that  Mr.  Bernard  was  to  take  charge  of 
the  papers,  according  to  the  instructions  given  at  that 
time  by  Mr.  Campbell  ? 

A.  I  don't  know  as  to  that  detail,  because  there  was 
details  between  them  that  I  didn't  know — 

Q.  Where  w^as  Mr.  Bernard  employed  at  that 
time,  Mr.  Benson? 

A.  He  was  in  Mr.  Campbell's  office. 

Q.  He  had  been  in  Mr.  Campbell's  office,  had  he 
not,  for  a  considerable  period  of  time  previous  to  this 
meeting  ?        A.  Ever  since  he  was  a  small  boy. 

Q.  And  he  has  been  continuously  in  Mr.  Camp- 
bell's office  since  that  time,  has  he  not? 

A.  To  the  best  of  my  knowledge. 

Q.  Now,  you  say  the  deeds  were  to  be  delivered  to 
you  as  you  called  for  them,  after  their  execution? 
Is  that  correct  ? 

A.  That  is  my  understanding. 

Q.  Now,  with  whom  were  these  deeds  to  be  left 
after  their  execution  and  up  to  the  time  you  called 
for  them?        A.  That  I  don't  know. 

Q.  You  don't  know?        A.  No. 

Q.  As  a  matter  of  fact,  you  understood,  did  you 
not,  that  3'Ou  were  to  call  for  those  deeds  at  Mr. 
Campbell's  office  as  you  wanted  them? 

A.  I  did,  yes.     [369] 

Q.  Yes.  Now,  what  other  papers  were  to  be  de- 
livered and  executed  in  addition  to  the  deeds? 

A.  The  applications  to  select  and  powers  of  attor- 
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ney  to  select  and  sell. 

Q.  Xow,  did  I  understand  that  the  powers  of  at- 
torney to  select  and  sell  were  to  be  joint  or  separate 
instrument  ? 

A.  Separate  instrument;  the  power  of  attorney  to 
select  was  simply  made  in  case  it  became  necessary 
that  a  substitute  application  should  be  made. 

Q.  Xow,  the  applications  to  select,  Mr.  Benson,  did 
thev  contain — I  understand  that  thev  contained  a  de- 
scription  of  the  land,  the  base  land,  released,  or  sur- 
rendered to  the  Government? 

A.  That  is  correct,  and  authority  to  select  other 
land  in  lieu. 

Q.  But  those  applications  for  sale  didn't  have  a  de- 
scription of  the  land  to  be  selected  in  lieu  of  the  first 
land  surrendered  to  the  Government? 

A.  I  don't  think  so;  mv  recollection  is  that  thev 
contained  a  description  of  the  surrendered  land  and 
authority  to  select  other  lands  in  lieu  of  that  surren- 
dered. 

Q.  Now,  Mr.  Benson,  as  a  matter  of  fact,  was  it 
not  necessary  that  applications  such  as  you  say  were 
executed  by  Mrs.  Conklin  and  the  Eeddys — was  it  not 
necessary  for  them  to  also  contain,  before  filing  with 
the  United  States  Land  Office,  a  description  of  the 
land  sought  to  be  selected  in  lieu  of  the  land  surren- 
dered?       A.  Certainly. 

Q.  Is  it  not  a  fact  that  at  the  time  the  applications 
were  signed,  they  were  signed  in  blank — that  is,  that 
they  were  signed  and  left  blank  so  far  as  the  descrip- 
tion of  the  lieu  land     [370]     was  concerned  ? 

A.  In  some  cases  it  may  have  been  so ;  not  so  far  as 
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the  lieu  land  was  concerned,  a  description  of  the  lieu 

land,  no,  but  the  selected  land;  probably,  yes. 

Q.  Is  it  not  a  fact,  Mr.  Benson,  that  the  lieu  lands 
are  the  lands  that  were  selected  in  lieu  of  the  base 
lands? 

A.  That  depends  on  the  nomenclature  of  the  attor- 
neys in  different  parts  of  the  country,  and  the  way 
they  considered  it. 

Q.  Is  not  the  term  applied  to  transactions  of  this 
kind  by  the  United  States  Government  in  which  they 
treat  the  lands  surrendered  as  base  lands,  and  the 
lands  selected  as  lieu  lands'? 

A.  Sometimes  they  do  and  sometimes  they  con- 
sider the  land  that  is  surrendered  as  lieu  land ;  differ- 
ent departments  of  the  Government  treat  it  differ- 
ently. 

Q.  Then,  I  understand  you  to  say — so  there  may 
be  no  misunderstanding  upon  the  matter — that  the 
applications  as  executed  contained,  each  one  of 
them,  a  description  of  a  part  of  the  Monache  lands 
and  recited  that  the  lands  therein  described  had  been 
surrendered  to  the  Government,  and  it  also  was  an 
application  to  select  other  lands  in  lieu  of  the  lands 
surrendered,  but  that  the  selected  lands,  the  descrip- 
tions were  not  included  at  the  time  of  their  execu- 
tion.    Is  that  correct  ? 

A.  I  think  the  printed  application  itself  would  be 
the  best  evidence. 

Q.  Have  you  one  of  those  applications  ? 

A.  I  have  copies  of  them,  but  I  haven't  any  here. 

Q.  Could  you  procure  those  copies? 

A.  I  might,  or  similar  ones.     If  you  really  want 
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the  information,  I  can  give  it  to  you  absolutely. 

(At  this  point  the  taking  of  the  deposition  of  the 
witness  was  suspended  on  account  of  the  absence  of 
Mr.  Campbell  from  the     [371]     room.) 

Mr.  DAVIDSON.— Q.  We  had  just  been  going 
over  the  meetings,  Mr.  Campbell. 

Mr.  CAMPBELL.— Go  ahead. 

Mr.  DAVIDSON.— Q.  Now,  Mr.  Benson,  I  will 
call  your  attention  to  an  instrument  appearing  on 
pages  24  and  25  of  the  separate  answer  of  the  defend- 
ants R.  M.  Cobban  and  E.  B.  Weirick,  individually 
and  as  trustee,  in  this  action.  You  may  examine 
this  instrument  and  state  whether  or  not  that  is  in 
substantially  the  same  form  as  the  application  for 
the  selection  of  land  wdiich  you  have  testified  with  re- 
gards to.  (To  Mr.  Campbell.)  We  w^re  just  try- 
ing to  get  an  understanding,  Mr.  Campbell,  as  to 
what  the  applications  contained. 

A.  (After  examining.)  I  do  not  think  it  is  in  the 
same  form. 

Q.  You  don't  think  it  is  in  the  same  form? 

A.  No,  sir. 

Q.  Now%  explain,  please,  in  what  different  form 
these  applications  were  from  the  one  to  which  your 
attention  has  just  been  called. 

A.  Generally  speaking,  the  applications — 

Q.  (Interrupting.)  Mr.  Benson,  I  want  to  say 
that  I  am  asking  you  now^  not  generally,  but  I  am  ask- 
ing you  as  to  the  applications  in  the  particular  trans- 
actions under  consideration. 

A.  That  is  what  I  am  talking  about.  Generally 
speaking,  the  applications  for  land  to  be  selected  in 
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lieu  of  the  so-called  Monache  lands,  were,  as  I  re- 
member, joint  applications,  and  they  were  made  by 
Mollie  Conklin  on  behalf  of  her  undivided  one-half 
interest,  and  by  Emily  M.  Eeddy  and  Edward  A. 
Eeddy  respectively  as  administratrix  and  adminis- 
trator of  the  estate  of  Patrick  Reddy,  deceased ;  and 
I  am  not  certain  but  that  the  [372]  fact  of  their 
ownership  as  devisees  was  also  included,  but  I  am 
positive  of  the  other. 

Q.  Now,  at  the  time  these  applications  for  the  se- 
lections w^ere  executed  and  delivered  by  Mollie  Conk- 
lin and  by  Emily  M.  Reddy  and  Edward  A.  Reddy, 
you  may  state  whether  or  not  they  contained  a  de- 
scription of  the  lands  which  were  requested  to  be 
selected — I  mean  now  the  specific  tract — whether  or 
not  the  speecific  tract  to  be  selected  was  inserted  in 
each  individual  application  '^ 

A.  I  can't  state  positively  as  to  that  but  I  am  posi- 
tive that  the  lieu  land  was  described — that  is  the 
Monache  land. 

Q.  The  Monache  land.  Then,  at  the  time  of  exe- 
cution you  are  positive  that  the  Monache  lands  were 
included — the  description — in  each  separate  applica- 
tion'?        A.  Yes,  sir. 

Q.  Now,  when, — the  way  in  which  you  handled  the 
Monache  lands,  when  would  you  insert  the  descrip- 
tion of  the  lands  requested  to  be  selected? 

A.  Whenever  it  became  known. 

Q.  Whenever  it  became  known  what  land  to  se- 
lect?       A.  Yes,  sir. 

Q.  And  that  became  known  after  the  applications 
were  delivered  to  you  ? 
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A.  I  can't  say  as  to  that;  sometimes  it  might  and 
sometimes  it  might  not. 

Q.  Now,  during  Avhat  period  were  these  deeds  de- 
livered to  you,  Mr.  Benson  ? 

A.  The  deeds  were  all  delivered  to  me,  I  think, 
prior  to  October  1,  1900 ;  I  am  not  sure  of  that,  but 
that  is  my  impression  now,      [373] 

Q.  You  secured  all  those  deeds  at  the  office  of  Mr. 
Campbell  or  from  his  office  ? 

A.  I  think  so. 

Q'.  Now,  when  were  the  applications  to  select  land 
in  lieu  of  the  Monache  lands  delivered  to  you  ? 

A.  At  divers  times. 

Q.  Well,  during  what  period  of  time  ? 

A.  During  the  preceding  year,  or  two  years. 

Q.  Then,  when  were  the  powers  of  attorney  deliv- 
ered to  you? 

A.  I  think  the  powers  of  attorney  were  delivered 
the  same  time  as  the  applications. 

Q.  Now,  where  did  you  secure,  or  who  delivered 
these  applications  and  powers  of  attorney  to  you? 

A.  Mr.  Bernard. 

Q.  From  Mr.  CampbeU's  office? 

A.  I  don't  know  as  to  that. 

Q.  Well,  he  was  working  in  Mr.  Campbell's  office 
at  the  time  ?        A.  Yes,  sir. 

Q.  Well,  now,  you  are  positive,  are  you,  that  these 
applications  and  powers  of  attorney  were  not  deliv- 
ered to  you  at  the  same  time  as  the  deeds  to  the  Gov- 
ermnent  for  the  Monache  lands? 

A.  I  am. 

Q.  You  are  positive  of  that?        A.  Yes,  sir. 
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Q.  Now,  have  you  a  form  or  a  copy  of  any  of  the 
powers  of  attorney  to  make  the  selections  that  you 
say  were  executed  and  delivered  to  you  by  Mollie 
Conklin  and  Mrs.  Reddv  and  Edward  A.  Reddv? 

A.  I  don't  know;  I  think  I  might  find  a  form;  if 
not  they  were  destroyed  in  the  safe  in  the  fire.    [374] 

Q.  You  may  state  whether  or  not  those  powers  of 
attorney  to  select  contained  a  description  of  the  sur- 
rendered lands  and  a  description  of  the  lands  to  be 
selected  at  the  time  they  were  delivered  to  you. 

A.  That  I  cannot  state  positively;  sometimes  they 
did  and  sometimes  probably  they  did  not. 

Q.  You  think  sometimes  they  did  and  sometimes 
they  did  not  contain  such  a  description? 

A.  They  always,  to  the  best  of  my  recollection,  had 
a  description  of  the  Monache  lands. 

Q.  And  sometimes  you  say  they  had  a  description 
of  the  lands  to  be  selected  ? 

A.  I  think  so. 

Q.  Do  you  remember  the  transaction  of  your  sell- 
ing some  of  these  rights  to  select  to  one  R.  M.  Cob- 
ban, one  of  the  defendants  herein  ? 

A.  I  think  I  do. 

Q.  Well,  are  you  positive  that  you  remember  the 
transaction  between  yourself  and  Mr.  R.  M.  Cobban? 

A.  In  a  general  way,  I  do. 

Q.  Now,  Mr.  Benson,  you  sold  to  Mr.  Cobban,  did 
you  not,  certain  rights  to  select  lands  based  upon  the 
Monache  lands  surrendered  to  the  Government  ? 

A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  the  applications 
to  select  land  sold  by  you  to  Mr.  Cobban  contained  a 
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description  of  the  lands  to  be  selected  at  the  time  you 
surrendered  them  to  Mr.  Cobban,  or  delivered  them 
to  Mr.  Cobban  ? 

A.  I  can't  state  positively  as  to  that. 

Q.  Do  you  remember  whether  or  not  Mr.  Cobban 
when  he  would  make  application  to  you  for  some  of 
the  Monache  base  land  [375]  selections — whether 
he  would  also  send  you  the  description  of  the  land 
which  he  sought  to  select  ? 

A.  I  can't  remember  that. 

Mr.  CA^MPBELL. — I  desire  to  object  to  that;  it  is 
not  cross-examination  of  anything  the  witness  testi- 
fied to  in  chief. 

Mr.  DAVIDSON. — The  record,  as  I  remember  it, 
shows  that  he  was  examined  in  regard  to  the  powers 
of  attorney  and  applications. 

Mr.  CAMPBELL.— But  nothing  that  he  had  to  do 
with  Mr.  Cobban. 

Mr.  DAVIDSON. — We  are  simply  examining  him 
in  regard  to  those  powers  of  attorney  and  applica- 
tions, and  where  they  went  to  and  where  he  got 
them. 

Mr.  CAMPBELL. — It  is  not  cross-examination, 
and  I  object  to  it  on  that  ground. 

Q.  Now,  Mr.  Benson,  when  the  powers  of  attorney 
to  sell  the  land  selected  were  delivered  to  you,  you 
may  state  whether  or  not  they  w^ere  delivered  at  the 
same  time  that  the  application  was  delivered  to  you. 

A.  I  can't  state  positively  as  to  that,  but  generally 
speaking  I  think  they  were.  I  think  the  three  papers 
were  all  delivered  at  one  time. 

Q.  As  I  understand  it,  the  best  of  your  recollection 
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is  that  the  deeds  were  delivered  at  one  time  and 
thereafter  the  application  to  select,  the  power  of  at- 
torney to  select,  and  a  power  of  attorney  to  sell  the 
lands  selected,  were  all  delivered  in  series  at  the  same 
time. 

A.  That  is  my  recollection,  generally  speaking. 
Of  course,  there  were  some  exceptions. 

Q.  They  were  all  delivered  to  you  from  the  hands 
of  Mr.     [376]     Milton  Bernard? 

A.  Kot  directly  from  his  hands.  I  think  some- 
times he  brought  them  to  my  office  and  left  them 
there  in  my  absence. 

Q.  But  they  were  delivered  to  you,  as  I  understand, 
by  Mr.  Bernard?         A.  Yes,  sir. 

Q.  Now,  Mr.  Benson,  I  will  call  your  attention 
particularly  to  powers  of  attorney  to  sell  the  selected 
lands,  and  I  will  ask  you  whether  or  not  those  powers 
of  attorney  at  the  time  they  were  delivered  to  you 
contained  a  description  of  the  lands  selected  and 
which  were — purported  to  be  the  subject  of  the  power 
of  sale  under  the  powers  of  attorney? 

A.  I  couldn't  tell  you  without  examining  one  of 
those  powers  of  attorney,  whether  it  described  any- 
thing more  than  the  Monache  lands  or  not.  I  think 
the  authority  ran  in  this  way :  To  sell  the  lands  that 
may  be  selected  in  lieu  of  such  and  such  lands  de- 
scribed in  the  application. 

Q.  Now,  Mr.  Benson,  at  the  time  the  powers  of  at- 
torney to  sell  selected  lands  were  delivered  to  you, 
you  may  state  whether  or  not  they  contained  the  name 
of  the  person  constituted  the  attorney  in  fact,  ap- 
pointed the  attorney  in  fact,  under  the  powers  of  at- 
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torney,  as  delivered  to  you. 

Mr.  CAMPBELL.— I  object  to  that  on  the  ground 
it  is  not  cross-examination. 

A.  I  cannot  state  positively  in  every  instance, 
probably  it  did  in  some  instances  and  perhaps  it  did 
not  in  others. 

Q.  I  will  ask  you  in  regard  to  the  powers  of  attor- 
ney delivered  by  you  to  Mr.  Cobban,  R.  M.  Cobban, 
for  the  sale  of  lands  selected  in  lieu  of  the  Monache 
lands  and  ask  you  whether  or  not  the  powers  of  at- 
torney to  sell,  delivered  to  Mr.  Cobban  contained 
[377]  the  name  of  Mr.  Cobban  as  the  attorney  in 
fact  at  the  time  they  were  delivered  to  you. 

Mr.  CAMPBELL.— I  object  to  that;  the  witness 
should  be  shown  them. 

A.  I  would  think  the  power  of  attorney  would  be 
the  best  evidence. 

Mr.  CAMPBELL. — This  is  not  cross-examination. 
Anything  that  took  place  with  Mr.  Cobban  we  have 
nothing  to  do  with  nor  we  haven't  asked  him  any- 
thing about. 

Mr.  DAVIDSON.— I  will  ask  that  the  question  be 
answered. 

Mr.  CAMPBELL.— I  submit  he  had  no  right  to 
answer  the  question  and  I  object  to  it  on  the  ground 
it  is  not  cross-examination.  The  witness  is  asked 
about  a  large  number  of  papers  and  the  papers  are 
not  shown  to  him  and  I  object  on  the  further  ground 
that  the  powers  of  attorney  are  the  best  evidence. 

Mr.  DAVIDSON. — The  same  objection  would  be 
applicable  to  all  deeds  he  has  been  testifying  to. 

Mr.  CAMPBELL.— That  doesn't  make  any  differ- 
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ence  whether  it  is  applicable  or  not.     This  is  an  ob- 
jection I  am  putting  to  this  question. 

Mr.  DAVIDSON.— This  is  a  matter  that  will  have 
to  be  threshed  out  and  I  insist  that  the  witness  an- 
swer. 

A.  I  should  prefer  to  consult  some  of  the  papers. 

Mr.  CAMPBELL. — Q.  Well,  can  you  remember 
until  you  do  f        A.  Not  positively,  no,  sir. 

Mr.  DAVIDSON.— Q.  I  hand  you  a  power  of  at- 
torney, dated  February  13,  1901,  purporting  to  be 
signed  by  Mollie  Conklin,  Edward  A.  Reddy,  admin- 
istrator of  the  estate  of  Patrick  Reddy,  deceased, 
Emily  M.  Reddy,  administratrix  of  the  estate  of  Pat- 
rick Reddy,  deceased,  recorded  in  Book  2  of  Powers 
of  Attorney,  at  page  353,  of  the  records  of  Boise 
County,  Idaho,  [378]  the  paper  handed  you  being 
a  certified  copy  of  a  power  of  attorney,  and  I  will  ask 
you  whether  or  not  that  is  one  of  the  powers  of  at- 
torney delivered  to  you  by  Mrs.  Mollie  Conklin, 
Emilv  M.  Reddv  and  Edward  A.  Reddv,  for  the  sale 
of  lands  selected  in  lieu  of  Monache  lands. 

A.  It  is  a  copy  and  not  an  original,  and  does  not 
give  me  the  means  of  determining  as  to  the  different 
facts  you  requested  me  to  answer.  It  does,  however, 
give  me  this :  You  showed  me  a  power  of  attorney,  or 
rather  an  application,  taken  from  the  complaint,  and 
ask  me  if  I  identify  that  as  a  copy.  I  said  I  did  not, 
because  it  was  only  signed  by  Mollie  Conklin  in  per- 
son, and  my  recollection  w^as  that  the  powers  of 
attorney,  application,  and  all  papers  were  signed 
iointly  bv  not  onlv  Mrs.  Conklin  but  bv  the  adminis- 
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tratrix  of  the  estate  of  Patrick  EeddT,  as  is  the  case 

with  this. 

Q.  I  will  ask  you,  Mr.  Benson,  whether  or  not  the 
copy  of  the  application  I  show  you,  contains  any  sig- 
nature or  not,  or  whether  it  is  simply  a  form  ? 

A.  It  is  simply  a  form,  but  it  is  not  the  form  that 
was  used  in  these  cases ;  and  I  see  the  name  of  Mollie 
Conklin  filled  in  here,  which  wouldn't  be  the  case 
with  a  blank  form.  I  don't  think  that  this  form  was 
used  at  all  in  any  of  the  applications  with  which  I 
had  to  do. 

Q.  Now,  will  you  state  that  the  power  of  attorney 
shown  you  is  not  one  of  the  powers  of  attorney  deliv- 
ered bv  Mollie  Conklin  and  the  Reddvs  to  you  for  the 
sale  of  selections  in  lieu  of  Monache  lands? 

Mr.  CAMPBELL.— I  shall  object  to  that  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
and  it  is  a  misnomer  so  far  as  the  Reddys  are  con- 
cerned. An  administratrix  and  administrator  can't 
give  a  power  of  attorney.     [379] 

Mr.  DAVIDSON.— He  said  they  did. 

The  WITNESS.— I  would  prefer  to  have  one  of 
the  originals  before  answering  the  question. 

Mr.  CA^IPBELL. — Q.  Have  you  any  recollection 
that  is  one  or  not?  If  you  remember  say  so,  and  if 
you  don't  remember  say  so. 

A.  It  appears  to  be  in  general  form,  l3ut  there  are 
certainly  some  irregularities  in  it  that  were  not  in 
the  original,  some  misspelling.  I  notice  the  word 
^^acerage,"  presumably  ^^ acreage"  is  meant;  and 
some    other    differences    of    that    kind.     Generally 
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speaking,  as  I  recollect,  it  is  in  substantially  the  same 

form. 

Q.  I  will  ask  you  whether  or  not  the  original  of 
the  power  of  attorney,  of  which  you  are  shown  a 
certified  copy,  was  one  of  the  powders  of  attorney  de- 
livered to  you  by  Mollie  Conklin,  Emily  M.  Reddy 
and  Edward  A.  Reddy,  for  the  sale  of  selections 
made  in  lieu  of  the  Monache  lands'? 

A.  To  answer  your  question  I  should  have  to  spar 
with  you  a  little,  because  none  of  those  people  ever 
delivered  any  powers  of  attorney  to  me,  except 
through  Mr.  Bernard.  This  is  in  substance,  as  near 
as  I  can  remember,  the  form. 

Q.  I  will  ask  you  whether  or  not  the  original  of 
the  powers  of  attorney  of  which  you  are  shown  a 
certified  copy  was  one  of  the  powers  of  attorney  de- 
livered to  you  by  Mr.  Milton  Bernard  from  Mollie 
Conklin,  Mrs.  Emily  M.  Reddy  and  Edward  A. 
Reddy,  for  the  sale  of  selections  made  in  lieu  of 
Monache  lands? 

A..  To  the  best  of  my  recollection. 

Q.  Now,  then,  was  the  original  of  this  power  of 
attorney  of  which  you  are  shown  a  certified  copy, 
at  the  time  it  w^as  delivered  to  you,  complete  in  the 
same  form  in  which  it  now  appears     [380]     to  be? 

A.  I  do  not  know. 

Q.  I  will  ask  you  whether  or  not  at  the  time  that 
Mr.  Milton  Bernard  delivered  the  original  of  this 
power  of  attorney  shown  you,  the  name  ^'R.  M.  Cob- 
ban" of  Missoula,  County  of  Missoula,  State  of  Mon- 
tana, was  inserted  therein  as  the  attorney  in  fact 
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appointed  under  the  po^ye^?        A.  I  do  not  know. 

Q.  I  will  ask  you  whether  or  not  you  inserted  the 
name  of  R.  M.  Cobban,  as  the  attorney  in  fact  in 
the  original  of  which  this  is  a  certified  copy,  after 
it  was  delivered  to  you  by  Mr.  Bernard? 

Mr.  CAMPBELL.— I  object  to  the  question  on  the 
ground  it  is  not  proper  cross-examination. 

A.  I  don't  think  so. 

Q.  Did  you  insert  the  name  of  R.  M.  Cobban  in 
any  of  the  powers  of  attorney  delivered  to  you  by 
Mr.  Bernard  after  they  had  been  delivered  to  you? 

Mr.  CAMPBELL.— The  same  objection. 

A.  I  don't  think  so. 

Q.  Will  you  state  now  whether  or  not  the  name 
of  R.  M.  Cobban  was  or  appeared  as  the  attorney 
in  fact  in  any  of  the  powers  of  attorney  delivered 
to  you  by  Mr.  Bernard;  which  were  afterwards  de- 
livered bv  vou  to  Mr.  Cobban,  at  the  time  vou  de- 
livered  them  to  him? 

A.  I  don't  remember  as  to  that. 

Q.  You  say  you  did  not  insert  Mr.  Cobban's  name 
in  any  powers  of  attorney  yourself? 

A.  I  am  confident  that  I  did  not.     [381] 

Q.  What  would  be  your  best  recollection  as  to 
whether  or  not  Mr.  Cobban's  name  was  in  the  powers 
of  attorney  at  the  time  they  were  delivered  to  you 
by  Mr.  Bernard? 

A.  I  have  no  recollection  on  that  subject. 

Q.  Xo  recollection  whatever?        A.  Xo. 
Q.  Now,  I  will  ask  you  when  you  prepared  the  ap- 
plication for  the  selection  of  land  in  lieu  of  the 
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Monache  lands  with  reference  to  the  time  the  deeds 

of  the  Monache  lands  were  prepared? 

A.  A  short  time  after;  probably  consecutively. 

Q.  Were  the  deeds,  the  applications  for  selection 
of  lands,  the  power  of  attorney  to  make  selection  and 
power  of  attorney  to  sell  selections  prepared  con- 
secutively at  the  same  time? 

A.  They  couldn't  be  prepared  consecutively  at  the 
same  time. 

Q.  Well,  were  they  prepared  consecutively  then? 

A.  Shortly  following.  I  think  the  deeds  were 
prejjared  first. 

Q.  Which  were  prepared  next  after  the  deeds? 

A.  I  can't  say  as  to  that. 

Q.  Xow,  after  you  prepared  the  deeds  where  were 
they  left  by  you  prior  to  the  time  that  they  were 
signed  by  the  plaintiff  Mollie  Conklin  and  Mrs. 
Reddy  and  Edward  A.  Reddy? 

A.  They  were  sent  to  Mr.  Campbell's  office. 

Q.  What  was  done  with  the  applications,  powers 
of  attorney  to  select,  powers  of  attorney  to  sell  selec- 
tions, after  they  were  prepared  by  you,  and  previous 
to  their  execution? 

A.  They  were  sent  to  Mr.  Campbell's  office. 

Q.  As  I  understand  you,  the  applications  and  the 
two  powers  of  attorney  were  delivered  to  you  then 
after  their  execution,  as  called  for  by  you?     [382] 

A.  That  is  what  I  testified  to. 

Q.  Now,  did  you  ever  see  Mrs.  Mollie  Conklin  at 
any  time  after  the  conference  in  the  office  of  which 
you  have  testified  to,  relative  to  the  Monache  lands? 
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A.  I  am  not  positive  as  to  that;  my  impression  is 
that  I  did. 

Q.  About  when  did  you  next  see  her,  if  you  did 
see  her?        A.  I  can't  state  as  to  that. 

Q.  Did  you  have  any  further  conversation  with 
Mollie  Conklin  personally  as  to  the  Monache  lands? 
A.  I  can't  remember  any  particular  conversation. 
Q.  Were  any  of  the  applications  to  make  selec- 
tions, powers  of  attorney  to  make  selections  and 
powders  of  attorney  to  sell  lands  selected  executed 
in  your  office  b.y  Mollie  Conklin? 
A.  Not  to  my  knowledge. 

Q.  Were  any  of  them  executed  there  by  either 
Emily  M.  Reddy  or  Edward  A.  Reddy  ? 
A.  Not  to  my  knowledge. 

Q.  Now%  did  you  ever  meet  Norman  E.  Conklin 
previous  to  the  time  of  the  conference  at  Mr.  Camp- 
bell's  office  when  Mollie  Conklin  and  Mrs.  Reddy 
were  present? 
A.  Not  that  I  remember  at  present. 
Q.  Now",  when  did  Norman  Conklin  assist  you  in 
the  preparation  of  any  deeds  to  the  Monache  lands? 
A.  Immediately  following  this  third  meeting. 
Q.  Immediatelv  following? 
A.  It  might  have  been  a  week  or  ten  days. 
Q.  How  long  wTre  you  and  Norman  E.  Conklin 
at  that  time  in  conversation  relative  to  the  deeds  to 
be  prepared  for  the  Monache  lands  ? 

A.  Perhaps  a  week;  perhaps  not  quite  so  long. 
[383] 
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Q.  During  that  time  where  did  you  hold  your  con- 
ference ? 

A.  In  my  office,  507  Montgomery  Street,  at  a  tall 
desk  that  was  in  the  alcove,  on  the  corner  of  Sacra- 
mento and  Montgomery  Streets. 

Q.  What  part,  if  any,  did  Mr.  Norman  E.  Conklin 
take  in  the  preparation  of  the  deeds  for  the  Monache 
lands? 

A.  He  brought  the  patents,  the  certificates  of  pur- 
chase, and  a  large  map  that  was  spread  out  on  my 
desk,  and  I  showed  him  the  fomi  of  deed  that  I  had 
prepared,  and  we  discussed  it  particularly  as  to  di- 
vesting the  various  owners  of  what  title  they  had 
or  might  have  and  giving  it  to  the  United  States,  and 
he  approved  of  the  form. 

Q.  Was  that  all  the  part  Mr.  Conklin  took  in  the 
preparation  of  the  deeds? 

A.  And  we  discussed  the  conditions  antecedent  to 
the  issuing  of  the  title  and  lis  pendens  and  the 
Broder  business — 

Q.  Did  you  have  more  than  one  conference  ? 

A.  Oh,  yes,  several. 

Q.  Covering,  you  say,  a  week  or  ten  days? 

A.  I  should  think  a  week  at  least. 

Q.  Now,  are  you  positive  that  you  saw  Mr.  Nor- 
man E.  Conklin  at  any  time  within  a  year  after  the 
conference  in  Mr.   Campbell's  office? 

A.  I  am  emphatically. 

Q.  You  are  emphatically.  Now,  is  it  not  a  fact 
that  Mr.  Conklin  left  San  Francisco  for  Bakersfield, 
California,  on  the  evening  of  the  conference  in  Mr. 
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Campbeirs  office,  and  did  not  again  visit  the  city  of 

San  Francisco  for  more  than  one  year? 

A.  I  don't  know  anything  about  his  movements; 
I  do  know  that  during  the  pendency  of  these  nego- 
tiations Mr.  Conklin  did  [384]  repeatedly  come 
to  my  office  and  discuss  these  matters. 

Q.  You  are  positive  that  those  discussions  took 
place  after  the  meeting  in  Mr.  Campbell's  office? 

A.  It  is  my  impression  that  they  took  place  after- 
wards. They  might  have  been  coincident  with  the 
various  meetings. 

Q.  And  they  may  have  been  before?        A.  Yes. 

Q.  If  they  were  before  the  meetings  in  Mr.  Camp- 
bell's office,  would  you  have  had  a  deed  prepared,  a 
form  of  deed  for  this  land? 

A.  After  the  first  discussion  and  from  the  fact 
that  it  was  contemplated  to  make  it,  yes,  I  would. 

Q.  What  part,  if  any,  did  Mr.  Norman  Conklin 
take  in  the  preparation  of  the  applications  to  select 
and  powers  of  attorney  to  make  selections  and  to 
sell  selections? 

A.  No  particular  part,  only  I  showed  him  that  in 
so  far  as  an  application  or  power  of  attorney  cover- 
ing or  conveying  or  dealing  with  the  interests  of 
various  people  could  be  included  in  an  application 
similar  in  foim  to  that  used  bv  the  Department, 
that  was  done. 

Q.  Now,  at  the  time  of  the  conference  in  Mi*. 
Campbell's  office,  then  what  agreement,  if  any,  was 
there  as  to  who  should  ])e  created  the  attorney  in 
fact  to  sell  the  land  selected? 
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A.  No  agreement  whatever. 

Q.  Nothing  said  as  to  who  should  be  the  attorney 
in  fact,  was  there?        A.  No. 

Q.  And  what  agreement,  was  there,  if  any,  as  to 
who  should  be  the  attorney  in  fact  to  make  the  selec- 
tions of  land  in  lieu  of  Monache  lands? 

A.  That  was  to  be  as  occasion  might  require. 
[385] 

Q.  Nothing  was  said  as  to  who  should  act  as  the 
attorney  in  fact  for  that  purpose? 

A.  I  don't  think  so. 

Q.  Was  the  name  of  R.  M.  Cobban  mentioned  as 
attorney  in  fact  or  in  any  way  connected  with  the 
sale  of  the  Monache  lands  at  the  time  of  the  con- 
ference in  Mr.  Campbell's  office? 

A.  I  am  confident  that  it  was  not. 

Q.  Do  you  remember  how  much  land  you  sold,  how 
much  of  the  selected  land  or  the  right  to  select  lands 
you  sold  to  R.  M.  Cobban? 

Mr.  CAMPBELL. — The  question  is  objected  to 
on  the  ground  it  is  not  cross-examination. 

A.  I  do  not. 

Q.  Do  you  remember  how  much  money,  if  any, 
you  received  from  Mr.  R.  M.  Cobban  from  the  sale 
of  lands  selected  in  lieu  of  the  Monache  lands  ? 

Mr.  CAMPBELL.— I  object  to  that,  and  instruct 
the  witness  that  he  need  not  answer,  on  the  ground 
it  is  not  cross-examination,  and  has  nothing  what- 
ever to  do  with  this  case. 

Mr.  DAVIDSON. — We  insist  the  witness  answer 
the  question. 
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The  WITNESS.— I  will  answer,  with  your  per- 
mission (to  Mr.  Campbell). 

Mr.  CA^IPBELL.— All  right,  if  you  want  to  an- 
swer, go  ahead. 

A.  I  do  not  remember,  because  I  sold  Mr.  Cobban 
various  other  pieces  of  scrip  at  the  same  time,  and 
how  much  of  the  Monache  scrip  was  used  I  can't  re- 
member at  present  at  all. 

Q.  Mr.  Benson,  if  I  remember,  you  testified  in  re- 
gard to  having  a  conference  with  Mr.  Pat  Reddy 
just  previous  to  his  death,  and  that  immediately 
after  having  the  conference,  you  left  the  State. 
About  when  did  that  conference  take  place  and  about 
when  did  you  leave  the  State  after  the  conference? 
[386] 

A.  My  best  impression  would  be  that  that  con- 
ference was  in  the  spring  of  1900;  I  won't  say  that 
I  left  the  State,  but  I  left  San  Francisco,  and  was 
absent  at  the  time  of  his  death. 

Q.  How  long  were  you  out  of  San  Francisco  at 
that  time?        A.  That  I  can't  say. 

Q.  Now,  at  the  time  you  had  the  conference  in 
Mr.  Campbell's  office,  who  sent  for  Holland  Smith? 

A.  I  do  not  know. 

Q.  What  instruction,  if  any,  was  given  Holland 
Smith  at  that  time  as  to  his  part  in  this  transaction? 

A.  I  do  not  know. 

Q.  Was  there  ami:hing  said  as  to  why  Holland 
Smith  was  sent  for  at  that  time  ? 

A.  I  don't  remember  in  relation  to  that  at  all, 
other  than  the  fact  that  he  was  sent  for. 
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Q.  You  do  not  recall  now  who  sent  for  him? 
A.  No. 

Q.  If  you  stated  on  your  direct  examination  that 
he  was  sent  for  by  Mr.  Campbell,  was  that  a  mis- 
take? 

A.  If  I  stated  by  Mr.  Campbell,  I  meant  some  one 
in  Mr.  Campbell 's  office.     I  use  the  generic  term. 

Q.  Now,  did  you  state  on  your  direct  examination 
that  you  paid  into  Mr.  Campbell's  office  during  the 
year  1903  the  total  sum  of  $10,400,  the  balance  on 
the  Monache  land  deal  ? 

A.  I  said  up  to  and  including  that  year,  that  that 
was  my  recollection. 

Q.  Did  that  amount  of  $10,400  include  the  $5,500 
that  you  testify  to?         A.  It  did  not. 

Q.  So  that  the  total  amount  that  you  paid  in  on 
the  Monache  lands  would  be  $15,900.     Is  that  cor- 
rect, up  to  and  including  the  year  1903?     [387] 
A.  According  to  the  best  of  my  recollection. 
Q.  Do  you  remember  about  the  date  you  made  the 
first  payment  on  the  Monache  lands? 
A.  I  do  not. 

Q.  Have  you  any  way  by  which  you  could  refresh 
your  memory  as  to  the  date  of  that  payment? 
A.  Only  by  looking  at  my  check-book. 
Q.  Have  you  your  check-book? 
A.  No,  it  is  burned.     Or  by  some  papers  in  the 
Reddy  estate  that  you  have  already  been  shown. 

Mr.  DAVIDSON.— No,  I  think  that  statement  is 
to  be  furnished  by  Mr.  Campbell  later. 
Mr.  CAMPBELL.— Yes,  I  will  furnish  that  later. 
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Mr.  DAVIDSON.— Q.  Were  the  powers  of  at- 
torney to  select  lieu  lands,  powers  of  attorney  to  sell 
selected  lands,  acknowledged  by  Mollie  Conklin  at 
the  time  the}^  were  delivered  to  you? 

A.  I  think  so. 

Q.  Now,  you  say  that  you  received  notice  of  the 
revocation  of  the  power  of  attorney  in  the  Monache 
land  matter  by  Mrs.  Conklin ;  when  did  you  receive 
the  first  notice,  as  near  as  you  can  remember? 

A.  A  copy  of  letters  here  which  you  have  shown 
is  the  best  e^ddence  as  to  that. 

Q.  Was  that  the  first  notice  you  received? 

A.  The  first  direct  notice  that  I  can  remember.  I 
had  received  information  for  a  year  or  two  previous. 

Q.  The  letter.  Complainant's  Exhibit  ^'U-1"  is  a 
copy  of  the  letter,  as  I  imderstand,  that  was  re- 
ceived by  you  from  Mr.  N.  E.  Conklin  or  from  Mollie 
Conklin  instead  of  N.  E.  Conklin,  with  reference  to 
the  revocation  of  the  powers  of  attorney.     [388] 

A.  I  remember  the  letter  and  I  remember  my  im- 
pression on  receiving  it. 

Q.  That  letter  is  dated  April  28th,  1903? 

A.  Yes,  sir.  Do  you  want  to  know  what  my  im- 
pression was? 

Q.  No,  I  don't  care  for  your  impression.  Now, 
you  say  for  a  year  or  two  previous  to  this  time  you 
had  information  that  they  were  endeavoring  to  re- 
voke these  powers  of  attorney? 

A.  I  said  so,  yes.     Can  I  explain? 

Q.  From  whom  did  you  receive  such  information? 

A.  From  various  agents  and  people  from  different 
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land  offices,  and  I  think  from  my  attorney'  in  Wash- 
ington— no,  to  particularly  mth  reference  to  the 
revocation  of  the  power  of  attorneys  as  with  refer- 
ence to  dissatisfaction  with  the  price  received  and 
endeavoring  to  upset  the  title  to  the  United  States. 
Q.  Now,  do  I  understand  you  to  state  now  posi- 
tively that  you  received  all  the  papers  in  connection 
with  the  Monache  land  from  Mr.  Bernard  T 

A.  To  the  best  of  my  recollection,  yes,  or  through 
his  agency. 

Q.  Through  his  agency?     By  the  agency  of   Mr. 
BeiTiardI        A.  Yes. 

Q.  Now,  Mr.  Benson,  were  you  a  witness  in  the 
case  of  Mollie  Conklin,  plaintiff,  vs.  John  A.  Ben- 
son, Thomas  B.  Walker,  Chester  L.  Hovey  and 
others,  defendants,  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Modoc? 
A.  I  was. 

Q.  I  will  call  your  attention  to  your  deposition  in 
that  case  and  ask  you  whether  or  not  the  question 
was  asked  you:  ''State  what  was  said  there,  or  the 
substance  of  what  was  said  there" — and  to  which 
in  reply  you  answered,  ''I  stated  that  at  the  utmost 
the  price  at  which  land  was  selling  was  $4.00  [389] 
an  acre;  that  I  couldn't  make  anything  out  of  that; 
that  I  should  receive  the  commission  that  the  real 
estate  dealers  received,  that  is  to  say,  five  per  cent 
on  sales,  which  would  be  twenty  cents  less  than  $4.00. 
The  matter  was  held  in  abeyance  for  some  time,  a 
week  or  two,  and  I  was  informed  by  Mr.  J.  C.  Camp- 
bell that  the  offer  had  been  accepted;  that  is  to  say 
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that  I  explained  at  the  time  of  the  meeting  with 
all  those  people,  the  procedure  that  would  have  to 
be  entered  into,  the  deed  of  the  land  to  the  United 
States,  the  selection  by  the  owners,  and  application 
which  would  have  to  be  made  to  select  the  land  and 
power  of  attorney  to  sell  and  convey."  Will  you 
state  whether  or  not  that  question  was  asked  and 
that  answer  given  by  you? 

A.  To  the  best  of  my  recollection,  yes,  but  I  would 
rather  refer, — 

Mr.  DAVIDSON.— That  is  a  certified  copy,  Mr. 
Benson,  I  am  referring  to. 

Mr.  BEXSOX.— I  would  rather  take  it  from  the 
printed  copy,  because  I  can  find  it  better. 

Mr.  DAVIDSOX.— Q.  I  asked  you  whether  or  not 
you  made  the  answer  I  have  just  repeated  to  you, 
and  you  stated  you  preferred  to  examine  the  printed 
copy,  and  I  called  your  attention  to  the  fact  we  were 
showing  you  a  certified  copy. 

A.  (After  examining.)  I  think  I  did;  that  is  cor- 
rect, ves,  sir. 

t. 

Q.  I  will  ask  you  whether  or  not  this  question  w'as 
asked  you  in  the  deposition  just  referred  to:  '^Sell 
and  convey  what?"  Answer:  ^^The  lands  selected 
in  lieu  of  that  surrendered.  At  the  subsequent 
meeting,  about  a  week  later,  when  this  sale  was  con- 
firmed, these  matters  were  recapitulated  and  it  was 
agreed  that  I  shovild  pay  for  these  lands  as  fast  as 
the  title  to  the  selected  land  was  accepted  by  the 
United  States.  I  [390]  made  my  arrangements 
through  Mr.  Campbell;  received    the   papers    from 
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him,  and  paid  over  whatever  money  I  paid,  to  him. 
generally  speaking,  in  checks  on  the  Anglo-Califor- 
nian  Bank."     Was  that  question  asked  you  and  was 
that  answer  given  by  you  in  your  deposition? 

A.  Undoubtedly  it  was. 

Q.  Is  that  answer  correct? 

A.  Substantially  so.  There  is  only  one  difference 
I  note.  Here  I  testify  that  the  papers  were  given  to 
me  by  Mr.  Bernard;  there  by  Mr.  Campbell.  By 
Mr.  Bernard  I  mean  Mr.  Campbell,  and  vice  versa; 
one  was  the  agent  of  the  other. 

Q.  When  vou  sav  thev  were  delivered  to  vou  bv 

V  t/  •  t  eft 

Mr.  Bernard  and  Mr.  Campbell,  you  mean  the  same 
thing?        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  in  your  deposi- 
tion in  the  case  of  Mollie  Conklin  vs.  John  A.  Ben- 
son, Thomas  B.  Walker,  Chester  L.  Hovey  and 
others,  in  the  Superior  Court  of  Modoc  County, 
State  of  California,  this  question  was  asked  you: 
"Q.  State  who,  if  any  one,  under  these  negotiations, 
and  afterwards  the  confirming  of  the  arrangement, 
was  to  attend  to  the  execution  of  these  papers,  the 
preparation  of  them  and  execution  of  them,"  and 
whether  or  not  in  reply  to  that  question  you  gave 
the  following  answer:  ^'I  was  to  prepare  them  and 
send  them  to  Mr.  Campbell's  office  for  execution." 
Is  that  correct?         A.  I  think  so. 

Q.  Was  that  question  asked  you  and  that  answer 
given?         A.  Undoubtedly. 

Q.  I  will  ask  you  whether  or  not  in  your  deposi- 
tion just  shown  you  this  question  was  asked  you: 
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'^  State  any  conversation  [391]  or  any  act  or  thing 
done  or  said  between  yourself  and  Mr.  N.  E.  Conk- 
lin  about  the  execution  of  these  papers.  That  is,  did 
he  know  that  the  deeds  and  powers  of  attorney  were 
being  executed?"  Was  that  question  asked  you  at 
that  time?         A.  I  think  so. 

Q.  I  will  ask  you  whether  or  not  in  reply  to  the 
question  just  shown  you,  you  gave  the  following  an- 
swer: ^^He  knew  that  they  were  being  prepared;  so 
far  as  any  knowledge  of  their  being  executed,  I  am 
unable  to  state.  I  think  he  came  into  mv  office 
after  some  of  them  had  been  executed  and  we  dis- 
cussed the  matter  of  the  abstract."  Is  that  cor- 
rect?    Did  you  give  that  answer? 

A.  To  the  best  of  my  recollection,  yes. 
Q.  Now,  did  you  ever  explain  the    papers    that 
would  be  necessary  to  be  executed  to  Mr.  Norman 
E.  Conklin  at  any  time  after  the  meeting  in  Mr. 
Campbell's  office?        A.  I  did. 

Q.  You  explained  them  to  him  afterwards? 
A.  Yes. 

Q.  I  will  ask  you  whether  or  not  in  your  deposi- 
tion to  which  your  attention  has  been  already  called, 
the  following  question  was  asked  you:  ^' State 
whether  or  not  he  knew  [referring  to  Norman  E. 
Conklin]  ^^the  kind  of  papers  which  were  being  pre- 
pared," to  which  you  answered  ''They  were  fully 
explained  by  me  in  his  presence."  ''Question:  Be- 
fore they  were  executed  or  afterwards?"  Answer. 
*' Before  they  were  prepared,  in  Mr.  Campbell's 
office.     That  is  the  time  they  were  fully  explained." 
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Is  that  correct,  and  did  you  give  that  answer? 

A.  Undoubtedly  I  did. 

Q.  Is  the  answer  as  tliere  given  correct? 

A.  In  substance  yes;  there  was  talk  afterwards 
and  further  explanation,  but  the  general  explana- 
tion was  at  that  time —     [392] 

Q.  You  say  you  afterwards  explained  the  papers 
fully  to  him,  to  Mr.  Norman  E.  Conklin? 

A.  Yes,  but  the  general,  fullest  explanation  was 
at  the  time  in  Mr.  Campbell's  office. 

Mr.  BENSON. — I  would  like  to  move  that  a  copy 
of  this  testimony  be  put  in  evidence  here,  this  deposi- 
tion. 

Mr.  DAVIDSON.— We  won't  resist  that. 

Mr.  BENSON.— And  marked  Exhibit  ^^C." 

Mr.  CAMPBELL.— That  is  a  part  of  the  re-exami- 
nation, Mr.  Benson;  you  have  a  right  to  have  read 
into  the  record  any  explanatory  matters  which  are 
put  in  there. 

Mr.  DAVIDSON.— Q.  Now,  Mr.  Benson,  I  will  ask 
you  whether  or  not,  in  your  deposition  heretofore 
referred  to,  this  qviestion  was  asked  you:  ^^ State 
whether  or  not  Mrs.  Conklin,  the  plaintiff,  ever  made 
any  claim  to  you  that  she  only  understood  that  she 
was  to  execute  deeds,"  and  your  answer  was:  ^'She 
made  no  representation  at  all.  My  dealings  after 
the  transaction  was  accepted  were  with  Mr.  Camp- 
bell." 

Was  that  question  asked  and  that  answer  given 
by  you?        A.  Yes. 

Q.  Is  that  correct? 
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A.  It  would  be  correct  if  I  could  explain  it. 

Mr.  CAMPBELL.— You  have  a  right  to. 

The  WITNESS.— Let  me  look  at  that.  (After  ex- 
amining.) At  the  meeting  when  I  explained  the 
deeds  to  the  United  States,  abstracts  of  title  and  pa- 
pers that  would  be  necessary,  the  whole  matter  was 
discussed  at  that  time,  and  at  no  subsequent  time 
until  after  some  communications  from  Mr.  Conklin 
did  I  understand  that  there  was  any  claim  made  re- 
garding the  character  of  the  various  papers  that  en- 
tered into  the  transaction  other  than  I  have  already 
explained.     [393] 

Q.  Well,  is  it  a  fact,  as  stated  in  your  answer,  that 
after  the  meeting  in  Mr.  Campbeirs  office,  all  of  your 
dealings  were  with  Mr.  Campbell? 

A.  That  is  right. 

Q.  Were  the  negotiations  for  the  Monache  land 
proposition  closed  at  the  time  you  held  a  meeting 
with  the  interested  parties  in  Mr.  Campbell's  office, 
or  afterwards  through  Mr.  Campbell? 

A.  Afterwards. 

Q.  Afterwards  through  Mr.  Campbell? 

A.  Yes;  afterwards  I  understood  through  Mr. 
Campbell  that  the  proposition  had  been  accepted. 

Q.  Then,  as  I  understand,  the  proposition  was  not 
accepted  at  the  time  you  had  the  meeting  in  the  office 
— Mr.  Norman  E.  Conklin  and  Mrs.  Mollie  Conklin? 

A.  Not  finallv. 

Q.  Did  you  mean  the  first  or  last  meeting? 

A.  I  meant  the  last  meeting.  It  was  generally 
understood  it  was  to  be  accepted,  but  afterwards  I 
w^as  informed — 
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Mr.  CAMPBELL.— (Interrupting.)  Q.  By  whom  I 
A.  By  you;  at  least  that  is  my  former  testimony. 

I  think  that  is  all. 

(At  this  time,  the  taking  of  the  deposition  of  the 
witness  John  A.  Benson,  was  continued  until  to- 
morrow, Saturday  morning,  at  10  o'clock   A.  M.) 

Saturday,  April  30,  1910—10  o'clock    A.  M. 
Cross-examination    of    JOHN    A.    BENSON    (Re- 
sumed). 

Mr.  DAVIDSON.— Q.  Mr.  Benson,  I  understood 
you  to  testify  that  after  the  meeting  in  Mr.  Camp- 
bell's office,  and  [394]  after  you  had  been  in- 
formed that  the  deal  would  be  consummated  along 
the  lines  suggested  that  you  had  taken  up  the  clear- 
ing of  the  titles  of  the  Monache  lands  ? 

A.  I  think,  upon  reflection,  that  I  have  those 
transactions  in  inverse  order. 

Q.  Well,  when  did  you  do  anything  towards  the 
straightening  up  of  the  titles  of  the  Monache  lands 
preparatory  to  abstracting  the  same  ? 

A.  Sometime  in  mid-summer,  probably  July  and 
continuously,  as  I  was  requested  by  the  Department 
to  furnish  the  certificates  as  to  the  fact  that  no  suits 
were  pending. 

Q.  What,  if  anything,  did  you  do  in  order  to 
straighten  up  the  title  to  the  Monache  lands? 

A.  My  impression  is  that  I  secured  patents  on 
some  certificates  of  purchase  for  which  patents  had 
not  been  issued  that  I  furnished  certificates  from 
the  County  Clerks  and  County  Recorders  that  there 
were  no  actions  or  conflicting  titles  pending  in  their 
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respective  offices;  and  eventually,  as  it  developed,  I 

took  up  the  matter  of  suits  in  re  Broder  and  lis 

pendens  that  had  been  filed  with  the  Clerk  of  the 

courts  in  Inyo  and  Modoc  County,  the  suits  having 

been  transferred  in  one  trial  from  Inyo  to  Mono 

County. 

Q.  Mr.  Benson,  did  you  procure  the  entry  of  a 
supplemental  decree  of  distribution  in  the  estate  of 
A.  E.  Conklin,  deceased  in  relation  to  the  Monache 
lands,  or  any  part  of  them  ?        A.  I  think  not. 

Q.  Was  one  procured  at  that  time  at  your  sug- 
gestion ? 

A.  Well,  there  was  some  paper  in  connection  with 
it  procured,  but  just  what  that  was,  I  don't  remember ; 
there  probably  was  a  certified  copy  of  whatever 
appeared  on  record  in  the  court  of  the  county — 

Q.  I  will  ask  you  whether  or  not  you  have  in  your 
possession  [395]  a  certified  copy  of  a  supple- 
mental decree  of  distribution  entered  in  the  estate 
of  A.  R.  Conklin,  deceased,  on  or  about  the  11th 
day  of  July,  1900  ? 

A.  I  can't  tell  without  examining  my  papers. 

Mr.  DAVIDSON. — I  wish  you  would  examine 
them,  those  vou  have  with  vou.  I  think  among  the 
papers  you  showed  me  the  other  day,  you  showed 
me  that  paper,  Mr.  Benson,  and  I  would  like  to  have 
an  opportunity  to  make  another  examination  of  it. 

Mr.  CAMPBELL. —  (After  some  discussion.) 
But  I  don't  understand  that  this  land  belonged  to 
the  estate  of  Conklin.  ^  ^  ^  It  was  my  under- 
standing that  A.  R.  Conklin  during  his  lifetime 
deeded  these  lands  to  Mollie  Conklin. 
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Mr.  CONKLIN. — It  was  deeded  back  again  to  my 
father. 

Mr.  CAMPBELL.— And  that  passed  through  his 
estate  ? 

Mr.  CONKLIN.— Yes. 

Mr.  CAMPBELL.— I  never  knew  that. 

(The  witness  after  some  discussion  produces 
paper.) 

Mr.  CAMPBELL.— Q.  What  is  it  ?    Let  me  see  it. 

(The  witness  hands  same  to  Mr.  Campbell,  who 
examines  it  and  passes  same  to  Mr.  Davidson.) 

Mr.  DAVIDSON.— (After  examining.)  I  will 
ask  that  this  be  marked  Complainant's  Exhibit  *'V" 
for  identification. 

(It  is  stipulated  by  and  between  the  parties  that  a 
certified  copy  of  the  paper  referred  to  and  marked 
by  the  notary  Complainant's  Exhibit  •' V"  for  identi- 
fication may  be  attached  to  the  deposition  and  made 
a  part  thereof.) 

Mr.  DAVIDSON. — Mr.  Benson,  I  hand  you  paper 
marked  Complainant's  Exhibit  ''V"  for  identi- 
fication, being  a  certified  copy  of  Amended  Decree 
in  the  matter  of  the  Estate  of  Alvah  E.  Conklin, 
deceased,  in  the  Superior  Court  of  the  City  and 
[396]  County  of  San  Francisco,  State  of  Cali- 
fornia. You  may  examine  the  paper  and  state 
whether  or  not  that  was  one  of  the  papers  procured 
by  you  in  the  straightening  up  of  the  title  of  the 
Monache  lands. 

A.  (After  examining.)  I  cannot  say  in  relation 
to  that  other  than  I  find  it  among  my  papers. 

Q.  You  found  it  among  your  papers?        A.  Yes. 
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Mr.  DAVIDSON.— That  is  all,  Mr.  Benson. 

Redirect  Examination. 

Mr.  CAMPBELL.— Q.  What  does  that  date  pur- 
port to  be  ? 

Mr.  DAVIDSON.— July  11,  1901,  Mr.  Campbell. 

Mr.  CAMPBELL.— Q.  Mr.  Benson,  did  you  pro- 
cure this  decree  to  be  made? 

A.  I  did  not. 

Q.  You  got  a  certified  copy  of  a  decree  that  was 
made  ? 

A.  I  find  it  among  my  papers,  and  I  simply  take 
it  for  granted  it  is  what  it  shows  on  its  face  to  be. 

Q.  Now,  Mr.  Benson,  you  stated  on  yesterday 
that — I  believe  the  language  was  that  all  your  trans- 
actions in  relation  to  this  matter  were  with  Mr. 
Campbell.     What  do  you  mean  by  that? 

A.  I  mean  so  far  as  the  Reddy  interest  is  con- 
cerned and  that  alone. 

Q.  The  first  interview  you  had  was  with  Mrs. 
Reddy  and  Mr.  Campbell,  was  it  not? 

A.  I  think  so. 

Q.  The  second  interview  was  with  Mrs.  Reddy  and 
Mrs.  Conklin,  Norman  E.  Conklin  and  Mr.  Campbell; 
there  may  have  been  some  others  present. 

A.  I  know  we  had  a  general  interview,  and  I  think 
that  was  the  second  interview.     [397] 

Q.  Then,  there  was  a  third  and  last  interview  at 
which  Mrs.  Reddy,  Mrs.  Conklin,  Mr.  Norman  E. 
Conklin  and  Edward  A.  Reddy  at  least  were  present, 
was  there  not  ? 

A.  To  the  best  of  my  recollection,  yes. 
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Q.  At  that  interview  was  it  not  agreed — were  not 
all  the  matters  which  those  people  were  to  do,  and 
the  price  at  which  you  were  to  convey  this  land 
agreed  upon? 

Mr.  DAVIDSON. — We  object  to  that  question  as 
leading  and  suggestive. 

A.  They  were. 

Q.  Now,  was  not  this  the  agreement  that  was  made 
at  that  time:  That  the  parties  were  to  convey  the 
land  to  the  United  States,  and  execute  a  power  of 
attorney  to  select,  and  when  those  selections  were 
approved  you  were  to  pay  for  those  lands  through 
the  Anglo-Calif ornian  Bank? 

A.  That  was  the  agreement ;  there  were  also  other 
papers  to  be  executed. 

Q.  Was  there  anything  said  about  any  other 
papers  to  be  executed  at  the  time  of  that  agreement  ? 
If  so,  what  w^ere  they  ? 

A.  The  application  to  select — 

Q.  Was  that  a  power  to  select  ? 

A.  No,  the  power  to  select  was  only  to  supplement 
the  application  to  select  in  case  it  w^as  lost  and  also 
the  power  to  sell. 

Q.  Was  there  anything  said  in  any  of  those  con- 
versations about  a  power  of  attorney  to  sell  the 
property  before  these  persons  were  paid  for  it  ? 

A.  I  don't  remember  that  matter  being  mentioned 
at  all. 

Q.  Wasn't  the  agreement  that  when  the  titles 
were  approved  you  were  to  pay  for  them?     [398] 

A.  It  was. 

Q.  Was  there  any  agreement  that  they  were  to 
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credit  you  or  give  you  any  credit  for  any  of  these 

titles  at  allf 

A.  I  don't  understand  the  question  as  you  put  it. 
Q.  Was  any  title  to  pass  to  you  for  these  proper- 
ties before  they  were  paid  forf 

A.  There  was  no  statement  made  of  that  kind  and 
uo  understandino-  of  that  kind  that  1  remember. 

Q.  Now,  then,  when  you  left  with  Mr.  Conklin,  Mr. 
HoHand  Smith  and  ^lilton  Bernard,  the  papers  were 
to  be  prepared,  were  they  not,  the  deeds  to  the 
United  States  and  the  selection  papers? 

A.  That  arrangement,  I  think,  was  made  at  the 
second  meeting. 

Q.  At  the  second  interview? 

A.  The  second  interview;  and  I  want  to  correct 
my  (^ther  testimony  to  this  extent.  I  think  all  my 
transactions  with  Mr.  Conklin  were  before  the  last 
interview. 

Q.  Now,  then,  was  it  not — at  any  rate,  at  which- 
ever interview  it  was  at  which  this  agreement  was 
made,  was  not  the  only  thing  to  be  done  a  petition 
to  be  tiled  by  the  Reddy  interests  to  procure  the  per- 
mission of  the  Government  of  the  United  States? 

A.  That  was  one  of  the  things  required;  if  I  can 
examine  Exhibit  ' X,'"  and  take  the  dates,  I  can  tell 
you.     (After  examining.)     Yes,  sir,  I  think  s-o. 

Q.  And  when  you  stated  yesterday  that  you  re- 
ceived a  telephone  from  Mr.  Campbell  that  every- 
thing was  all  right,  was  not  that  telephone  from  Mr. 
Campbell  as  to  the  fact  that  the  Court  had  signed 
the  order  permitting  the  Reddys  to  sign  that  deed? 
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A.  Yes,  sir.     [399] 

Q.  Now,  this  money  which  you  paid,  the  $5,500 
was  paid  before  the  approval  of  any  of  the  titles,  was 
it  not?        A.  I  am  positive  it  was. 

Q.  Was  not  all  the  money  which  you  paid  to  the 
Reddy  estate  paid,  as  you  understand  it,  before  there 
was  any  title  approved?  In  other  words,  did  not 
Mrs.  Reddy,  through  myself,  request  you  to  put  up 
some  money  on  the  contract,  and  do  not  the  papers 
in  the  Reddy  estate  show  moneys  received  on  Benson 
contract? 

A.  That  is  my  recollection  of  it;  I  can  answer  you 
further  by  referring  to  a  letter. 

Q.  Go  ahead. 

A.  I  see  in  my  letter  of  December  11,  1901,  to  you, 
I  said  that  ^'Up  to  the  present  date  there  has  not 
been  a  single  location  accepted  by  the  Commissioner 
of  the  General  Land  Office."  That  is  in  my  mind 
accentuated  by  the  fact  that  these  copies  of  the  pro- 
ceedings in  the  lis  pendens  case  bear  a  date  still  sub- 
sequent to  this,  my  impression  being  then  that  the 
Commissioner  of  the  General  Land  Office  had  re- 
quired proof  that  there  were  no  suits  or  actions 
pending  in  the  courts  of  the  different  counties  in 
which  the  land  was  situated,  and  therefore,  the  lis 
pendens  proceedings,  copies  of  them  had  been  pro- 
cured. 

Q.  You  knew  at  the  time  you  paid  the  money,  other 
than  the  $5,500,  that  that  money  was  going  to  the 
Reddy  estate,  did  you  not? 

A.  I  understood  so,  particularly  after  Mr.  Conklin 
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has  refused  to  receive  any  more  money  on  account. 

Q.  You  met  Mrs.  Redd^^  in  my  office  after  you 
were  informed  that  Mr.  Conklin  had  refused  to  take 
any  more  money,  did  you  not,  and  did  she  not  say 
that  she  would  take  the  money  and  go  on  with  the 
contract  in  so  far  as  she  was  concerned?     [400] 

A.  I  know  slie  said  she  would  go  on  with  the  con- 
tract in  so  far  as  she  was  concerned;  I  couldn't  state 
positively  as  to  all  of  that  unless  I  examine  the  dates 
on  which  Mr.  Conklin  notified  me. 

Q.  That  is  right.  Now,  then,  did  you  have  any 
other  agreement  or  transaction  with  Mr.  Campbell 
other  than  that  which  took  place  at  the  three  meet- 
ings, or  at  the  meetings  in  his  office  at  which  these 
various  parties  were  present,  and  in  relation  to  the 
contract  ? 

A.  I  did  not  save  and  except  this:  That  Mr.  Conk- 
lin wanted  to  recede  from  the  contract;  he  thought 
he  could  get  more  money,  and  that  matter  was  dis- 
cussed at  various  times. 

Q.  I  am  talking  about  making  a  contract  for  the 
sale  of  this  property  to  you. 

A.  Nothing  w^hatever. 

Q.  The  money  that  was  paid  was  sent  over  to  my- 
self or  to  the  office  of  Campbell,  Metson  &  Campbell, 
was  it?        A.  Yes,  sir. 

Q.  And  after  the  first  $5,000.00,  it  was  understood 
that  that  money  was  to  go  to  the  Reddy  estate.  You 
understood  that? 

A.  The  statement  was  made  to  that  effect,  yes,  sir. 

Q.  Now,  then,  Mr.  Benson,  are  you  not  mistaken 
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in  stating  that  you  got  all  the  papers  from  the  office 
of  Campbell  &  Metson;  in  other  words,  did  you  not 
send  one  of  your  clerks  down  to  Holland  Smith  and 
get  a  large  bundle  of  papers  from  Holland  Smith  in 
connection  with  this  Reddy-Conklin  matter? 

A.  Since  my  attention  has  been  called  to  it  by 
Mr.  Lavenson,  yes,  I  did;  but  it  was  a  matter  of  hear- 
say from  my  clerks  as  to  Milton's  bringing  the  pa- 
pers to  the  office;  of  my  own  [401]  knowledge,  I 
don't  know  whether  I  ever  received  a  single  paper 
individually  or  personally  from  Milton  or  not. 

Q.  All  you  know  about  the  matter,  then,  is  that 
you  sent  the  papers  up  to  the  office  of  Campbell,  Met- 
son &  Campbell,  and  they  were  received  at  your 
office  again? 

A.  That  is  all  I  know  about  it. 

Q.  Save  and  except  what  you  got  from  Mr.  Laven- 
son— from  what  Mr.  Lavenson  told  you? 

A.  I  remember  sending  him  around  to  Holland 
Smith  after  some  papers,  and  judging  from  the  pa- 
pers that  I  have  just  examined  and  the  date  which 
the  deed  bears,  as  compared  with  the  date  of  the  or- 
der of  Judge  Coffey,  I  should  infer  that  after  receiv- 
ing notice  from  j^ou  of  the  issuance  of  the  order  by 
Judge  Coffey,  that  I  immediately  sent  to  Holland 
Smith  for  the  papers. 

Q.  Now,  is  there  anything  else  you  want  to  ex- 
plain in  relation  to  your  testimony?  I  have  been 
asking  you  for  myself.  Now,  if  you  want  to  make 
any  statement  in  your  own  behalf,  do  so. 

A.  Nothing  further  than  that  this  is  a  matter  of 
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ten  years  old,  and  I  haven't  read  the  testimony  taken 
in  the  former  cases,  or  hadn't  at  tlie  time  I  testified; 
and  from  two  or  three  circumstances  I  am  convinced 
that  I  got  the  cart  before  the  horse  in  this ;  that  my 
talks  with  Mr.  Conklin  were  previous  to  the  final 
meeting  in  your  office  when  the  contract  was  ratified. 
I  am  inclined  to  this  from  thinking  the  matter  over, 
and  from  two  or  three  things;  one  is  the  fact  that 
papers  were  presented  and  discussed  and  explained 
to  the  notary  at  the  meeting  at  which  the  agreement 
was  ratified,  and  the  papers  could  not  have  been 
prepared    offhand;    hence    I    am    satisfied     [402] 
that  the  discussion  with  Mr.  Conklin  was  previous 
to  that.     I  also  have,  since  he  called  mv  attention 
to  it,  a  hazy  recollection  of  his  making  a  statement 
that  he  had  to  get  through  and  go  to  Bakersfield. 
Those  things  all  lead  me  to  believe  that  the  two 
transactions  were  in  inverse  order  to  which  I  testified 
as  regards  time  only. 

Mr.  CAMPBELL.— That  is  all,  I  think. 

Recross-examination. 

Mr.  DAVIDSON.— Q.  Now,  as  I  understand,  Mr. 
Benson,  you  now  say  you  had  no  conversation  with 
Mr.  N.  E.  Conklin  in  regard  to  the  preparation  of  any 
deeds,  or  any  other  papers  after  the  final  talk,  the 
consummation  of  the  deal,  that  is  the  contract. 

A.  I  don't  think  I  did. 

Q.  And  that  all  your  conferences  with  him  were 
previous  to  the  time  that  an  agreement  had  been 
reached? 

A.  I  am  inclined  to  think  from  these  facts  in  my 
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mind  that  I  was  mistaken  about  that.     There  is  one 

thing  further  I  would  like  to  explain. 

Mr.  CAMPBELL.— Very  well;  go  ahead. 

Mr.  BENSON. — I  was  shown  in  the  complaint  a 
copy  of  an  application  to   select  in  which  Mollie 
Conklin 's  name  appeared,  and  asked  if  that  was  not 
a  copy  of  the  application  sent  out  from  my  office  to 
Mr.  Cobban.     I  replied  that  it  was  not  because  all 
applications  and  all  the  papers  were  signed  either 
three  or  five  fold;  that  is  to   say,  that  the  three 
parties  participating,  Mrs.  Conklin,  Emily  M.  Reddy 
and  Edward  A.  Reddy  generally  signed  twice,  once 
as  devisees  and  once  as  administrator  or  administra- 
trix— administratrix  or  administrator.     From  that 
fact,  I     [403]     testified  that  that  application  was 
not  one  of  those  received  from  the  parties  owning  the 
land,  and  when  I  testified  in  relation  to  receiving  the 
papers  from  Mr.  Campbell,  I  meant  that  I  received 
the  papers  from  Mr.  Campbell  on  account  of  the 
Reddy  interest,  but  they  were  in  Mr.  Campbell's 
custody  because  the  signature  of  Mollie  Conklin  was 
a  component  part  of  the  respective  papers. 

Mr.  DAVIDSON.— Q.  Now,  at  the  time  that  you 
drew  the  deeds  and  powders  of  attorney,  and  appli- 
cations to  select  lands  in  lieu  of  the  Monache  lands, 
I  believe  you  state  now  that  Mr.  Conklin  was  not  in 
conference  with  you  during  the  preparation  of  those 
papers. 

A.  Not  at  all ;  he  was  in  conference  with  me  during 
the  preparation  of  those  papers  at  my  office, 

Q.  Were  the  papers  prepared  before  or  after  the 
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contract  to  convey  was  consummated? 

A.  Before  is  my  memory. 

Q.  You  say,  now,  that  you  were  preparing  the 
papers  for  the  transfer  of  the  Monache  lands  before 
there  had  been  an  agreement  to  sell  them? 

A.  Before  there  had  been  a  ratified  agreement. 

Q.  Yes.  Did  you  not  state,  Mr.  Benson,  in  your 
examination  in  chief  that  at  the  final  meeting  at 
which  the  deal  was  ratified,  that  you  explained  to  the 
parties  fully  what  papers  would  have  to  be  prepared? 

A.  That  must  have  been  at  the  second  meeting  that 
I  made  the  full  explanation;  I  also  discussed  the 
details  fully  at  the  final  meeting. 

Q.  Do  you  say  now  that  you  had  two  meetings 
with  Mr.  X.  E.  Conklin  with  reference  to  this  matter 
in  the  office  of  Mr.  Campbell?     [404] 

A.  I  won't  say  as  to  Mr.  N.  E.  Conklin,  but  I  will 
say  that  Mr.  N.  E.  Conklin  came  to  my  office  many 
times  and  discussed  this  matter. 

Q.  That  was  all  previous  to  the  ratification  of  the 
deal?        A.  That  is  my  recollection. 

Q.  Do  you  say  now  that  you  had  two  conferences 
with  Mollie  Conklin  in  the  office  of  Mr.  Campbell  at 
or  about  or  up  to  and  including  the  time  the  deal  was 
ratified?        A.  That  is  my  best  recollection. 

Q.  Now,  was  Mr.  Ned  Reddy  present  at  either  one 
of  those  meetings?        A.  I  think  he  was. 

Q.  Are  you  positive  ? 

A.  That  is  to  the  best  of  my  recollection. 

Q.  Was  Mrs.  Coleman  present? 

A.  Some  elderly  lady  wearing  black  was  present, 
and  I  think  it  was  Mrs.  Coleman. 
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Q.  Was  Ned  Recldy  present  at  the  time  in  Mr. 
CampbelPs  office  when  Mr.  N.  E.  Conklin  was 
present?        A.  I  think  that  he  was. 

Q.  If  he  was  present  at  all  during  those  confer- 
ences, was  he  present  at  the  time  Mr.  N.  E.  Conklin 
was  present  ?        A.  I  think  he  was. 

Q.  I  will  ask  you  whether  or  not  in  your  deposition 
in  the  case  of  Mollie  Conklin,  plaintiff,  vs.  John  A. 
Benson,  Chester  L.  Hovey,  and  others,  in  the 
Superior  Court  of  Modoc  County,  in  the  State 
of  California,  you  gave  the  following  answer: 
'^  There  w^as  following  that,  perhaps  a  week  or 
more  after  my  conversation  with  Mrs.  Reddy  and 
Mr.  Campbell,  there  was  a  meeting  in  Mr.  Camp- 
bell's office  in  the  Crocker  Building  at  which  were 
present  Mr.  N.  E.  Conklin,  Mrs.  Mollie  Conklin, 
Mrs.  Reddy,  J.  C.  Campbell,  Milton  Bernard,  and 
I  think  a  Mrs.  Coleman  was  present,  and  myself." 
Did  3^ou  give  that  answer?        A.  I  did.     [405] 

Q.  Is  that  true? 

A.  To  the  best  of  my  recollection. 

Q.  Now,  I  will  ask  you  whether  or  not  in  the  same 
deposition  this  question  was  asked  you:  ^^Q.  Was 
Ned  Reddy  present?  A.  My  impression  is  that  he 
was  not.''  Was  that  question  asked  and  that  answer 
given  by  you  at  the  time  that  deposition  was  taken  ? 

A.  It  was. 

Q.  Is  that  true? 

A.  As  I  have  now  testified,  I  cannot  state  posi- 
tively whether  he  w^as  or  not. 

Q.  Now,  Mr.  Benson,  I  will  call  your  attention  to 
a  letter  marked  Complainant's  Exhibit  ^'N-l,"  pur- 
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porting  to  be  a  letter  from  John  A.  Benson  to  the 
Hon.  J.  C.  Campbell,  dated  San  Francisco,  Cali- 
fornia, December  11,  1901.  You  may  examine  that 
letter  and  state  whether  or  not  that  is  a  letter 
written  b}"  you  to  Mr.  Campbell,  relating  to  the 
Monache  lands. 

A.  I  prefer  to  see  the  original  letter. 

Mr.  DAVIDSON. — The  original  is  in  evidence 
and  cannot  be  withdrawn.  I  will  show  you  a  copy 
and  you  can  compare  it;  it  is  the  same  letter  that  is 
there,  that  you  have  shown  me  in  the  transcript. 

Q.  Examine  Complainant's  Exhibit  '^N-1,"  and 
state  whether  or  not  that  is  the  letter  written  by  you 
to  Mr.  Campbell. 

A.  The  letter  itself  is  the  best  evidence.  It  is  in 
the  case. 

Mr.  DAVIDSON.— Well,  I  insist  that  the  witness 
answer  to  the  best  of  his  recollection. 

Mr.  CAMPBELL.— Eead  it  and  see. 

The  WITNESS.— I  will  answer  that  on  the  di- 
rection of  my  attorney,  but  I  still  think  the  letter 
is  the  best  evidence,  and  it  is  in  the  case.  I  don't 
think  I  should  be  called  ux)on  [406]  to  confirm  or 
deny  any  statements  made  in  a  typewritten  docu- 
ment— 

Mr.  DAVIDSON.— The  letter  is  certified  to ;  this 
is  certified  to  by  the  Examiner. 

Mr.  CAMPBELL. — I  suggest  you  read  the  letter, 
and  if  you  have  any  recollection  in  regard  to  any- 
thing about  it,  Mr.  Benson,  that  you  can  so  state. 

The  WITNESS.— Very  well. 

Mr.  CAMPBELL. — Now,  you  are  your  own  at- 
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torney  in  this  case.     I  can't  direct  you  one  way  or 

the  other. 

Mr.  DAVIDSON.— I  understand  Mr.  Campbell  is 
not  appearing,  so  far  as  the  record  is  concerned; 
the  record  shows  that  you  are  appearing  for  your- 
self. 

Mr.  DAVIDSON.— Q.  I  call  your  attention,  Mr. 
Benson,  to  the  fact  it  shows  that  it  is  certified  to  by 
the  Examiner.  That  is  the  letter  on  page  43  (indi- 
cating) . 

A.  (After  examining.)  The  copies  are  not  alike; 
and  I  must  say  that  I  cannot  see  the  purpose  of  ask- 
ing a  man  to  testify  as  to  the  correctness  of  a  certified 
copy  which  disagrees  with  the  original,  when  the 
original  is  in  evidence. 

Mr.  CAMPBELL. — Q.  Do  you  know  whether  or 
not  that  is  a  copy  of  the  letter  which  you  wrote,  is 
the  question  ? 

A.  One  thing  is  certain ;  either  one  or  the  other  of 
these  letters  is  not  a  literal  copy,  because  they  do 
not  agree. 

Mr.  DAVIDSON.— Q.  In  what  respect,  Mr. 
Benson? 

A.  In  the  second  line,  in  the  Boise  City  copy,  the 
w^ord  ^^you"  does  not  appear. 

Q.  That  is  in  the  one  that  is  shown  you  for  identi- 
fication ? 

A.  Yes,  sir.  On  the  5th  line  5th  folio,  the  expres- 
sion''30  Stats,  period, comma, "parenthesis 36 paren- 
thesis, appears,  while  in  the  printed  copy  there  is  no 
terminal  ''s''  in  the  abbreviation  which  is  apparently 
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intended  to  mean  Statutes.  [407]  I  wouldn't  be 
this  particular,  or  I  wouldn't  undertake  to  split 
hairs  in  this  way,  were  it  not  for  the  fact  that  I  am 
called  upon  to  testify  as  to  the  identity  or  correctness 
of  a  letter  which  is  already  in  evidence.  I  will  state, 
however,  that  to  the  best  of  my  recollection,  and  in 
general  terms,  these  letters  express  about  what  I 
remember  as  writing  at  the  time. 

Q.  Then,  as  a  matter  of  fact,  Mr.  Benson,  you  did 
write  a  letter  to  Mr.  J.  C.  Campbell  on  the  11th  day 
of  December,  1901,  purporting  to  state,  in  general 
terms,  at  least,  and  in  substance,  the  same  things 
as  stated  in  the  letter  marked  Complainant's  Exhibit 
*'N-1,"  in  this  case? 

A.  I  w^on't  state  as  to  the  time  without  the  letter. 

Q.  Mr.  Benson,  I  will  ask  you  whether  or  not,  in 
your  deposition  in  the  case  in  Modoc  County,  here- 
tofore shown  you,  this  question  was  asked  you: 
'*  State  whether  or  not  there  was  ever  any  arrange- 
ment or  agreement  between  you  and  Mollie  Conklin 
about  putting  any  papers  in  escrow"  to  which  you 
answered  ^*No,  there  was  not,  because  the  negotia- 
tions were  concluded  with  Mr.  Campbell  when  I  was 
not  present."  You  can  examine  that,  and  state 
whether  or  not  the  question  was  asked  you  and  the 
answer  given. 

A.  (After  examining.)  I  think  I  made  that  an- 
swer. 

Q.  Now,  Mr.  Benson,  at  about  what  date,  as  near 
as  you  can  remember,  was  it  that  Mr.  Conklin  noti- 
fied you  that  Mollie  Conklin  would  not  receive  any 
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more  money  on  the  Monache  lands? 

A.  I  cannot  remember. 

Q.  Was  it  before  or  after  the  11th  day  of  Decem- 
ber. 1901?         A.  I  cannot  state.     [408] 

Q.  How  was  that  notice  given  you,  Mr.  Benson? 

A.  By  letter,  is  my  recollection. 

Q.  Is  it  not  a  fact,  Mr.  Benson,  that  the  first  notice 
vou  received  that  Mrs.  Conklin  would  not  receive 
any  more  money  was  the  notice  of  the  revocation  of 
the  powers  of  attorney  ? 

Mr.  CAMPBELL. — When  you  say  ^'powers  of 
attorney,''  I  understand  there  are  two  powers  of 
attorney. 

Mr.  DAVIDSON.— The  revocation  was  to  all  pow- 
ers of  attorney,  I  think. 

Mr.  CAMPBELL. — But  there  are  two  powers  of 
attorney,  as  I  understand  it,  one  to  select  the  lieu 
lands;  the  other  one,  which  you  showed  me,  to  convey, 
I  think. 

Mr.  DAVIDSON.— There  were  two  sets. 

The  WITNESS.— I  can't  answer  that  without  see- 
ing copies  of  the  letter. 

Q.  I  will  again  show  you  Complainant's  Exhibit 
**U-1"  and  ask  you  whether  or  not  that  letter  is  a 
copy  of  the  letter  you  received  notice  that  she  would 
not  receive  any  more  moneys  on  the  Monache  lands? 

A.  I  think  there  are  other  letters  previous  to  this. 

Q.  Have  you  those  letters  with  you? 

A.  I  have  not. 

Q.  Have  you  those  letters  in  your  possession  ? 

A.  I  have  not. 
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Q.  What  has  become  of  them? 

A.  They  were  destroyed  in  the  fire. 

Q.  In  the  San  Francisco  fire?        A.  Yes. 

Q.  How  long-  previous  to  the  letter  Complainant's 
Exhibit  ^'U-l,"  were  you  notified  that  Mrs.  Conklin 
would  accept  no  more  money  on  the  Monache  lands? 
[409] 

A.  I  think  there  was  a  letter  from  Mr.  Conklin 
himself,  and  there  were  letters  written  to — one,  I 
think,  to  Mr.  Metson,  and  some  communications  in 
some  way  to  the  office  to  the  effect  that  Mr.  Conklin 
was  dissatisfied  with  the  terms  of  the  sale ;  he  thought 
he  could  make  more  money  out  of  it  by  selling  to 
someone  else,  and  asking  that  the  papers  be  taken 
from  me. 

Q.  Was  tliat  before  or  after  the  letter  shown  you 
Complainant's  Exhibit  ''U-I"? 

A.  To  the  best  of  my  recollection  it  was  a  consid- 
erable time  before.  In  reference  to  ' '  U-1, ' '  I  treated 
it  as  somewhat  of  a  burlesque.  Do  you  want  to  know 
why? 

Q.  Yes. 

A.  In  that  it  stated  impossibilities.  I  was  asked 
to  restore  the  title  in  the  condition  in  which  I  re- 
ceived it.  That  w^as  impossible,  because  tliere  is  no 
law  passed  by  the  United  States  to  reconvey  lands  of 
this  character  for  which  it  had  received  deeds  which 
had  been  placed  on  record. 

Q.  Now,  Mr.  Benson,  I  understood  you  to  say  that 
the  lands  were  to  be  paid  for  as  the  selections  were  ap- 
proved.    Is  that  correct — the  selected  lands  were  to 
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be  paid  for  as  the  lands  selected  were  approved?    Is 

that  true  ? 

A.  That  is  my  understanding  of  it ;  yes. 

Q.  I  will  ask  you  whether  or  not  you  sold  any  of 
the  rights  to  make  selections  of  land  in  lieu  of  the 
Monache  lands  for  w^hich  you  received  pay  previous 
to  the  time  that  the  selections  w^ere  approved  by  the 
United  States  Government  ? 

Mr.  CAMPBELL.— I  object  to  that  on  the  ground 
it  is  irrelevant,  immaterial,  incompetent  and  not 
cross-examination.  It  has  nothing  to  do  whatever 
with  the  contract  with  those  people.  I  make  that  ob- 
jection for  Mr.  Benson,  not  for  myself,  because  he 
[410]  has  not  any  lawyer  here  and  he  is  on  the  wit- 
ness-stand. 

A.  Conditioned  upon  the  final  ratification  of  the 
title  by  the  United  States,  yes. 

Q.  Is  it  not  a  fact,  Mr.  Benson,  that  in  all  of  the 
rights  to  make  selections  in  lieu  of  Monache  lands 
surrendered,  as  you  have  testified  to,  to  Mr.  R.  M. 
Cobban,  a  codefendant  in  this  case — did  not  Mr.  Cob- 
ban in  all  cases  pay  you  the  full  purchase  price  for 
the  rights  to  make  the  selections  previous  to  the  time 
that  any  application  or  powers  of  attorney  or  other 
instruments  were  delivered  to  him,  and  previous  to 
the  time  that  any  application  was  made  to  select  the 
lands  involved  in  this  case'? 

Mr.  CAMPBELL. — The  same  objection  made. 

A.  I  think  that  he  did. 

Q.  Is  it  not  a  fact  that  all  papers  to  make  selec- 
tions delivered  to  Mr.  Cobban  were  delivered  in  es- 
<?row  through  different  banks  in  San  Francisco  and 
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Boise,  Idaho  ?        A.    I  do  not  think  so. 

Q.  Had  you  made  any  sales  to  Mr.  R.  M.  Cobban 
of  any  of  the  rights  to  select  lands  in  lieu  of  the 
Monache  lands  previous  to  the  time  that  the  letter 
was  written  by  you  to  Mr.  Campbell  on  December  11, 
1901?        A.  I  cannot  state  as  to  the  time. 

Q.  Did  you  not,  as  a  matter  of  fact,  Mr.  Benson, 
deliver  to  Mr.  Cobban,  all  of  the  rights  to  make  selec- 
tions of  lands  involved  in  this  case  previous  to  De- 
cember, 1901  ? 

A.  I  cannot  state  as  to  the  time. 

Q.  Would  you  say  that  you  did  not  deliver  and  sell 
all  these  rights  to  select  land  in  lieu  of  the  Monache 
lands  to  Mr.  Cobban  previous  to  the  11th  day  of  De- 
cember, 1901?     [411] 

A.  i  can  answer  you  more  intelligently  in  relation 
to  that,  when  I  consult  some  memorandum. 

Q.  When  can  you  consult  that  memorandum,  Mr. 
Benson  ?        A.  During  the  recess. 

Mr.  DAVIDSON.— Very  well.  I  will  ask  that 
Mr.  Benson  consult  the  memorandum.  I  will  not 
close  my  examination  until  he  is  prepared  to  make 
an  answer  to  the  last  question.  That  will  be  all  the 
cross-examination  we  will  make  of  Mr.  Benson  until 
he  is  prepared  to  answer  the  last  question  pro- 
pounded to  him. 

(At  this  time,  the  further  hearing  of  the  deposi- 
tion of  John  A.  Benson  was  continued  until  Monday, 
May  2d,  1910,  at  10:30  o'clock,  A.  M.) 

Monday,  May  2d,  1910,  10 :30  A.  M. 

Cross-examination  of  JOHN  A.  BENSON  Re^ 
sumed. 
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Mr.  DAVIDSON. — Q.  Mr.  Benson,  during  the  re- 
cess have  you  examined  your  memorandum  so  that 
you  are  now  prepared  to  answer  the  question  as  to 
whether  or  not  you  have  sold  and  delivered  all  of  the 
rights  to  select  lands  in  lieu  of  the  Monache  lands, 
to  Mr.  Cobban  previous  to  December  11,  1901  ? 

A.  Basing  my  answer  on  the  letter  to  Mr.  Camp- 
bell, a  copy  of  which  was  produced  here,  and  from 
my  conversation  with  my  employees,  etc.,  the  best  in- 
formation that  I  can  give  is  that  a  [412]  portion 
of  these  selections  (so  called)  was  sold  before  and 
a  portion  after  that  letter  was  written.  Just  the 
dates  I  can't  give  nor  just  the  quantity. 

Q.  Mr.  Benson,  had  you  received  the  pay  from  Mr. 
Cobban  for  the  rights  to  select  and  deliver  to  him 
previous  to  December  11,  1901  ? 

A.  For  such  as  I  delivered  to  him  previous  to  that 
time. 

Mr.  DAVIDSON.— I  think  that  is  all  at  present. 

Mr.  CAMPBELL.— (To  Mr.  Benson.)  You  say 
3^ou  want  to  explain  something  about  that  receipt? 

Mr.  BENSON. — There  is  one  question  that  wasn't 
brought  out  in  reference  to  the  perfection  of  the  title 
that  that  receipt  calls  to  my  mind.  Shall  I  go  right 
ahead  and  explain  it  I 

Mr.  CAMPBELL.— Go  ahead. 

Mr.  BENSON. — One  reason  whv  selections 
couldn't  be  approved  earlier  on  portions  of  the  land 
was  that  the  lands  themselves  were  all  patented  to  the 
State  of  California  and  had  not  been  listed  by  the 
United  States  to  the  State  of  California,  and  I  pro- 
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cured  that  to  be  done  by  the  employment  of  an  attor- 
ney in  Washington,  and  it  was  a  condition  prerequi- 
site to  the  acceptance  of  the  title  to  the  United  States ; 
and  I  also  paid  the  taxes  that  were  due. 

Mr.  CAMPBELL.— Is  that  all? 

Mr.  BENSON.— Yes. 

Mr.  CAMPBELL.— Q.  How  much  did  you  pay  for 
listing  those  lands?        A.  I  paid  the  attorney  $250. 

Q.  How  much  taxes  did  you  pay  ? 

A.  About  $350.     [413] 

Mr.  DAVIDSON.— Q.  Mr.  Benson,  do  you  re- 
member having  signed  a  receipt  marked  Complain- 
ant's Exhibit  ^^W"?     (Hands  same  to  witness.) 

A.  I  recognize  the  receipt  and  admit  that  it  is  in 
my  handwriting. 

Q.  Well,  now,  was  that  receipt  given  about  the  time 
that  Mr.  Conklin  was  checking  up  the  descriptions 
in  your  office,  if  you  remember  ? 

A.  I  should  say  offhand,  it  was  given  at  the  time 
of  the  first  interview.  The  descriptions  were  quite 
intricate  and  I  think  that  Mr.  Conklin,  upon  leaving 
the  office  was  requested  to  leave  the  papers  in  the 
hands  of  Miss  Glover;  and  before  doing  so,  I  think 
this  receipt  was  given. 

Q.  You  say  that  the  second  interview,  at  which 
this  talk  took  place  was  about  ten  days  or  two  weeks 
afterwards,  as  I  remember? 

A.  I  know  some  interval  intervened.  I  can't  say 
which  it  was. 

Q.  I  mean  the  one  that  was  held  in  Mr.  Campbell  "s 
office  at  which  you  and  Mr.  Conklin  and  his  motlier 
were  present,  when  you  talked  over  the  terms  of  the 
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disposal  of  the  Monache  lands  ? 

A.  It  was  sometime,  I  should  say,  after  this  and 
before  the  final  submission  of  the  papers.     [414] 

City  and  County  of  San  Francisco, 
State  of  California, — ss. 

I,  Flora  Hall,  a  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California,  do 
hereby  certify  that  the  witnesses  in  the  foregoing- 
depositions  named,  to  wit,  Joseph  C.  Campbell,  John 
A.  Benson,  James  H.  Lavenson  and  Clara  E.  Glover, 
were  by  me  first  duly  sworn  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth ;  that  the  depo- 
sitions of  said  witnesses  were  taken  pursuant  to 
stipulation  hereunto  annexed,  at  Eoom  No.  514,  Bal- 
boa Building,  San  Francisco,  Cal.,  commencing  at  2 
o'clock  P.  M.  on  Thursday,  April  28th,  1910,  to  which 
time  the  taking  of  said  depositions  had  been  duly  and 
regularly  continued  by  consent  of  the  parties. 

That  the  testimony  of  said  witnesses  was  taken 
down  in  shorthand  by  me,  and  was  afterwards  by  me 
reduced  to  typewriting,  and  when  completed,  was 
carefully  read  over  by  the  witnesses,  Joseph  C.  Camp- 
bell, James  H.  Lavenson  and  Clara  E.  Glover,  and 
by  them  respectively  corrected  and  subscribed  in  my 
presence;  the  witness  John  A.  Benson  having diedbe- 
f  ore  his  deposition  was  by  him  subscribed,  his  deposi- 
tion is  attached  hereto  unsigned,  and  I  hereby  certify 
that  the  same  is  a  full,  true  and  correct  copy  from  my 
shorthand  notes  of  the  testimony  given  by  said  John 
A.  Benson  on  the  taking  of  the  said  depositions. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  my  official  seal  at  my  office  in  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, this  9tli  day  of  June,  1910. 

[Seal]  FLOE  A  HALL, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [415] 

[Defendants'  Exhibit  ^'A.''] 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
THAT,  AVHEREAS,  we,  the  undersigned,  are  the 
owners  of  the  land  hereinafter  described,  included 
within  the  limits  of  the  Sierra  Forest  Reservation  in 
the  State  of  California,  which  land  we  desire  to  re- 
linquish to  the  United  States,  and  select  in  lieu 
thereof  an  equal  quantity  of  vacant  land  open  to  set- 
tlement, as  provided  by  the  Act  of  Congress  of  June 
4,  1897;  (30' Stat.  36). 

NOW,  THEREFORE,  we,  Mollie  Conklin,  a 
widow,  of  Bakersfield,  County  of  Kern,  State  of  Cal- 
ifornia and  Edward  A.  Reddv  of  the  Citv  and 
County  of  San  Francisco,  State  of  California,  De- 
visee under  the  Last  Will  and  Testament  of  Patrick 
Reddy,  deceased,  also  Administrator  of  the  Estate  of 
Patrick  Reddy,  deceased,  and  Emily  M.  Reddy  of  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, surviving  wife  and  devisee  under  the  Last  Will 
and  Testament  of  Patrick  Reddy,  deceased,  also  Ad- 
ministratrix of  the  Estate  of  Patrick  Reddy,  de- 
ceased, do  hereby  release,  remise,  quit-claim,  grant 
and  relinquish  to  the  UNITED  STATES  OF 
AMERICA,  the  said  land,  which  is  described  as  fol- 
lows : 
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The  Xorthwest  quarter  of  Southwest  quarter 
of  Section  Fifteen  (15)  in  Township  Seventeen 
(17)  South,  Range  Thirty-five  (35)  East,  Mount 
Diablo  Meridian, 
situated  in  the  County  of  Inyo,  State  of  California, 
and  containing  Forty  (40)  acres,  and  w^e  agree  to  ac- 
cept   in    lieu    thereof    other   land   to   be    hereafter 
selected  by  us,  our  assigns,  or  legal  representatives, 
equal  in  area  to  that  herein  relinquished 

(Put  in  Inyo  Co. 
N.  G.  ( 

(Abstract      [416] 
WITNESS  our  hands  this  Nineteenth  day  of  Sep- 
tember, 1900. 

MOLLIE  CONKLIN. 
EDWARD  A.  REDDY, 
Devisee  Under  the  Last  Will  and  Testament  of  Pat- 
rick Reddy,  Deceased. 

EMILY  M.  REDDY, 
Surviving  Wife  and  Devisee  Under  the  Last  Will 
and  Testament  of  Patrick  Reddy,  Deceased. 

EDWARD  A.  REDDY, 
Administrator  of  the  Estate  of  Patrick  Reddy,  De- 
ceased, 

EMILY  M.  REDDY, 
Administratrix  of  the  Estate  of  Patrick  Reddy,  De- 
ceased. 

I,  Emily  M.  Reddy,  surviving  wife  of  the  said  Pat- 
rick Reddy  do  hereby  consent  and  join  with  my  late 
husband 's  estate  in  the  foregoing  conveyance,  hereby 
waiving  and  releasing  my  homestead,  dower  or  other 
right  that  I  have  or  may  hereafter  acquire  in  and  to 
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the  land  above  described. 

Witness  my  hand  the  Nineteenth  day  of  Septem- 
ber, 1900. 

EMILY  M.  REDDY. 

I,  Caroline  S.  Reddy,  wife  of  the  said  Edward  A. 
Reddy,  do  hereby  consent  and  join  wdth  my  husband 
in  the  foregoing  conveyance,  hereby  waiving  and  re- 
leasing any  homestead,  dowser  or  other  right  that  I 
may  have  or  may  hereafter  acquire  in  and  to  the  land 
above  described. 

Witness  my  hand  the  Nineteenth  day  of  Septem- 
ber, 1900. 

CAROLINE  S.  REDDY.     [417] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  Nineteenth  day  of  September,  one  thou- 
sand nine  hundred,  before  me,  Holland  Smith,  a 
Notary  Public  in  and  for  the  said  City  and  County 
of  San  Francisco,  personally  appeared  Mollie  Conk- 
lin,  a  widow,  Edward  A.  Reddy,  devisee  under  the 
Last  Will  and  Testament  of  Patrick  Reddy,  de- 
ceased, and  Administrator  of  the  Estate  of  said  Pat- 
rick Reddy,  Caroline  S.  Reddy,  his  wife,  and  Emily 
M.  Reddy,  surviving  wife,  devisee  under  the  last 
Will  and  Testament  of  Patrick  Reddy  deceased,  and 
Administratrix  of  the  Estate  of  said  Patrick  Reddy, 
personally  know^n  to  me  to  be  the  same  persons  whose 
names  are  subscribed  to  the  within  instrument  and 
they  duly  acknow^ledged  to  me  that  they  executed  the 
same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  m}"  official  seal  the  day  and  year 
first  above  written. 

[Seal]  HOLLAND  SMITH, 

Notary  Public  in  and  for  the  Citv  and  County  of  San 
Francisco,  State  of  California. 

Defendants'  Exhibit  ^^A."     [418] 

[Endorsed]  :  Defendants'  Exhibit  ^^A."  P.  Hall, 
Notary  Public,  N.  G.  Pnt.  in  Deed  to  R.  M.  Cobban, 
June  28-01.  Deed.  Mollie  Conklin,  Edward  A. 
Reddy  and  Emily  M.  Reddy  to  United  States  of 
America.  Dated  Sept.  19,  1900.  Relinquishment  of 
Land  Within  a  Forest  Reserye.     Act  June  4,  1897. 

Recorded    at    Request    of ,  this  ....  day 

of ,  190 .  .  .  . ,  at  ....  minutes  past  ....  M. 

in  liber  ....  of  Deeds,  page ,  Re- 
corder.    By ,  Deputy.     [419] 

[Defendants^  Exhibit  *'B.^^] 

In  the  Superior  Court  of  the  City  and  County  of  San 
Franciseo^  State  of  California, 

In  the  Matter  of  the  Estate  of  PATRICK  REDDY, 
Deceased. 
On  hearing  the  motion  of  J.  C.  Campbell,  attorney 
for  Edward  A.  Reddy  and  Mrs.  Emily  M.  Reddy,  ad- 
ministrator and  administratrix  of  the  estate  of  Pat- 
rick Reddy,  deceased,  made  upon  the  papers  on  file 
and  of  record  herein,  and  it  appearing  therefrom 
that  an  order  was  made  and  entered  in  this  court  on 
the  18th  day  of  September,  1900,  authorizing  the  sale 
of  certain  lands  hereinafter  described,  belonging  to 
said  estate,  for  the  purpose,  therein  stated;  and  it 
further  appearing  that  the  sale  thereof  may  be  facil- 
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itated  by  the  surrender  of  said  lands  in  exchange  for 
lieu  lands,  as  provided  for  by  an  act  of  Congress, 
therefore, 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED that  said  administrator  and  administratrix 
be  and  they  are  hereby,  authorized  and  empowered  to 
surrender  to  the  United  States  of  America  the  lands, 
and  the  title  thereto,  hereinafter  described,  now  be- 
longing to  and  constituting  a  part  of  the  estate  of 
said  deceased,  as  a  basis  for  a  selection  of  other 
lands,  under  the  Act  of  elune  4th,  1897  (30  U.  S. 
Stat,  at  Large,  p.  36),  which  provides  as  follows: 

^^That  in  cases  in  wliich  a  tract  covered  by  an  un- 
perfected  bona  fide  claim  or  by  a, patent  is  included 
within  the  limits  of  a  public  forest  reservation,  the 
settler  or  owner  thereof  may,  if  he  desired  to  do  so, 
relinquish  the  tract  to  the  Government,  and  may 
select  in  lieu  thereof  a  tract  of  vacant  [420]  land 
open  to  settlement  not  exceeding  in  area  the  tract 
covered  by  his  claim  or  patent. " 

Which  said  selection  or  selections  they  are  hereby 
authorized  and  empowered  to  make. 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED  that  said  administrator  and  ad- 
ministratrix be  and  they  are  hereby  authorized  and 
empowered  to  sell  the  lands  which  may  be  so  selected 
in  lieu  of  the  lands  surrendered,  and  to  give  a  deed 
or  deeds,  good  and  sufficient  in  law,  to  vest  the  title 
of  the  lands  so  selected,  both  present  and  that  which 
may  be  hereafter  acquired,  in  the  grantees  who  shall 
become  the  purchasers  under  and  by  virtue  of  this 
order  of  sale. 
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Said  lands  hereinalx)ve  referred  to  as  now  belong- 
ing to  and  constituting  a  part  of  the  estate  of  said  de- 
ceased, are  described  as  follows:     [421] 

LIST  OF  PATENTED  LANDS 

OWNED  BY 

MOLLIE  CONKLIN  AND  THE  ESTATE  OF 

PATRICK  EEDDY.  DECEASED. 

Location  No.  2042,  for  the  S.  E.  14  of  S.  W.  14  of 
Sec.  3 ;  E.  1/0  of  N.  W.  %  and  N.  E.  %  of  S.  W.  14 
of  Sec.  10,  T.  21  S.,  E.  34  E ;  N.  1/2  of  N.  E.  %  and 
S.  E.  14  of  N.  E,  1^  of  Sec.  10 ;  E.  1/0  of  N.  W.  %  and 
W.  1/2  of  N.  E.  %  of  Sec.  30;  T.  21  S.,  R.  35  E;  S.  E. 
%  of  N.  W.  14  and  N.  1/2  of  S.  W.  %  of  Sec.  32,  T. 
22  S.,  R.  35  E.;  N.  1/2  of  S.  W.  1/4  of  Sec.  22,  T.  22 
S.,  R.  36  E.;  M.  D.  M.  containing  640.00  acres. 

Location  No.  2043,  for  the  S.  1/2  of  N.  W.  14  and 
S.  W.  14  of  N.  E.  14  of  Sec.  36,  T.  19  S.,  R.  34  E. 
M.  D.  M.  containing  120.00  acres. 

Location  No.  2044,  for  the  S.  1/2  of  S.  W.  1/4 ;  S.  1/2 
of  S.  E.  14  and  N.  E.  1/4  of  S.  E.  1/4  of  Sec.  14;  E.  1/2 
of  S.  E.  14  and  S.  1/2  of  N.  E.  1/4  of  Sec.  22;  N.  W. 
14  of  S.  W.  1/4,  S.  E.  1/4  of  S.  W.  1/4,  N.  E.  1/4  of  S.  E. 
1/4  and  N.  1/2  of  Sec.  23 ;  N.  W.  %  of  N.  E.  %  and 
N.  E.  14  of  N.  W.  14  of  Sec.  26,  and  N.  E.  i/4  of  N.  E. 
14  of  Sec.  27,  T.  17  S.,  R.  34  E.,  M.  D.  M.  containing 
920.00  acres. 

Location  No.  2045,  for  the  S.  1/4  of  N.  W.  1/4,  S.  W. 
1/4  of  N.  E.  1/4  and  N.  E.  1/4  of  N.  E.  1/4  of  Sec.  33 ; 
N.  1/2  of  N.  W.  1/4  and  N.  W.  1/4  of  N.  E.  14  of  Sec. 
34,  T.  17  S.,  R.  35  E.  M.  D.  M.  containing  280.00 
acres. 
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Location  No.  2046,  for  the  N.  W.  %  of  N.  W.  14 
of  See.  11 ;  E.  %  of  N.  E.  14  of  Sec.  15 ;  N.  E.  1/4  of 
S.  W.  14  and  W.  1/2  of  N.  W.  14  of  Sec.  33,  T.  19  S., 
E.  35  E.,  M.  D.  M.  containing  240.00  acres. 

Location  No.  2047,  for  the  E.  1/2  of  S.  E.  i^,  S.  W. 
14  of  S.  E.  14,  and  S.  E.  14  of  S.  W.  %  of  Sec.  13 ; 
W.  y^  of  S.  E.  14  and  S.  W.  %  of  Sec.  14;  N.  E.  l^ 
of  S.  E.  ]^  of  Sec.  15 ;  N.  E.  14  of  N.  W.  14,  N.  y.>  of 
N.  E.  1/4  and  S.  E.l^  of  N.  E.14  of  Sec.  23 ;  N.  ^AA  of 
S.  W.  1/1,  N.  1/2  of  S.  E.  1^,  W.  1/2  of  N.  E.  %  and 
N.  W.  14  of  Sec.  24,  T.  18  S.,  E.  34  E.,  N.  1/2  of  S.  W. 
14  and  S.  W.  14  of  S.  W.  i^  of  Sec.  18 ;  and  N.  W. 
14  of  S.  W.  14  of  Sec.  19,  T.  18  S.,  E.  35  E.,  M.  D.  M. 
containing  1120.00  acres. 

Location  No.  2048,  for  the  N.  1/0  of  S.  E.  14,  S.  W. 
14  of  S.  E.  14,  N.  1/2  of  S.  W.  14  and  S.  E.  %  of  S. 
W.  14  of  Sec.  34,  T.  19  S.,  E.  35  E. ;  N.  E.  %  of  N.  E. 
14  S.  W.  %  of  N.  E.  14  and  N.  E.  14  of  S.  E.  %  of 
Sec.  4 ;  W.  1/2  of  N.  E.  14,  E.  1/2  of  N.  W.  %  N.  1/2 
of  S.  E.  1^,  S.  W.  1^  of  S.  E.  14,  N.  1/2  of  S.  W.  % 
and  S.  E.  14  of  S.  W.  i/4  of  Sec.  3 ;  S.  E.  1/4  of  N.  W. 
14,  N.  E.  1/4  of  S.  W.  14  and  E.  1/2  of  Sec.  10 ;  S.  1/2 
of  N.  W.  1/4  and  S.  W.  14  of  Sec.  14;  E.  1/2  of  N.  E. 
14,  E.  1/2  of  S.  E.  14  and  S.  W.  1/4  of  S.  E.  l^  of  Sec. 
15;  E.  1/2  of  N.  E.  %  of  Sec.  20;  W.  1/2  of  N.  W.  14, 
S.  E.  1/4  of  N.  W.  1^,  S.  1/2  of  N.  E.  1/4,  N.  1/2  of  S.  E. 
14  and  N.  E.  %  of  S.  W.  14  of  Sec.  21 ;  S.  1/2  of  N.  W. 
1^,  N.  E.  14  of  N.  W.  1/4  of  Sec.  22 ;  S.  W.  1/4  of  S.  E. 
14,  E.  1/4  of  S.  W.  14,  N.  W.  14  of  S.  W.  1/4  and  N.  W. 
1/4  of  Sec.  23;  W.  1/2  of  N.  E.  14,  W.  1/2  of  S.  E.  14 
and  S.  E.  14  of  S.  E.  %  of  Sec.  26;  N.  W.  i^  of  N.  E. 
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J/4  of  Sec.  35,  T.  20  S.,  R.  35  E.,  M.  D.  M.  containing 
2680.00  acres. 

Location  No.  2049,  for  the  S.  W.  1/4  of  N.  E.  1/4 
and  N.  W.  %  of  S.  E.  %  of  Sec.  6,  E.  1/2  of  N.  W.  l^ 
and  S.  W.  14  of  N.  W.  14  of  See.  7,  T.  18  S.,  R.  34 
E.,  M.  D.  M.  containing  200.00  acres. 

Location  No.  2050,  for  the  N.  1/2  of  N.  E.  %,  N.  1/2 
of  N.  W.  14  and  S.  E.  1/4  of  N.  W.  14  of  Sec.  28;  N. 
1/2  of  N.  E.  1/4,  S.  W.  14  of  N.  E.  14,  S.  1/2  of  N.  W. 
1/4  and  N.  1/2  of  S.  W.  %  of  Sec.  29;  S.  B.  %,  S.  1/2 
of  N.  E.  14,  E.  1/2  of  S.  W.  l^  S.  E.  1/4  of  N.  W.  14 
of  Sec.  30;  W.  1/2  of  N.  E.  14,  E.  1/2  of  N.  W.  14,  E. 
1/2  of  S.  W.  14  and  S.  W.  14  of  S.  W.  14  of  Sec.  31, 
T.  18  S.,  R.  35  E. ;  and  N.  W.  1/4  of  N.  W.  14  of  Sec. 
6,  T.  19  S.,  R.  35  E.,  M.  D.  M.  containing  1160.00 
acres.     [422] 

Location  No.  2051,  for  the  N.  E.  14  of  S.  E.  l^  of 
Sec.  31 ;  N.  1/2  of  S.  W.  l^  N.  W.  %  of  S.  E.  %  and 
E.  1/2  of  N.  E.  1/4  of  Sec.  32,  T.  17  S.,  R.  85  E.,  M.  D. 
M.  containing  240.00  acres. 

Location  No.  2079,  for  the  N.  1/2  of  N.  E.  14  of 
Sec.  9;  S.  W.  %  of  N.  W.  14  and  N.  1/2  of  S.  W.  % 
of  Sec.  15 ;  S.  E.  14,  S.  E.  14  of  N.  E.  %,  N.  W.  14 
of  N.  E.  14  and  N.  E.  %  of  N.  W.  %  of  Sec.  16;  N. 
1/2  of  N.  E.  1/4  and  E.  1/2  of  N.  W.  %  of  Sec.  22,  T. 
17  S.,  R.  35  E.,  M.  D.  M.  containing  640.00  acres. 

Location  No.  2081,  for  the  E.  1/2  of  S.  E.  %  of  Sec. 
9,  T.  21  S.,  R.  35  E.,  M.  D.  M.  containing  80.00  acres. 

Location  No.  2082,  for  the  S.  1/2  of  S.  E.  %  of  Sec. 

4,  T.  17  S.,  R.  34  E.,  M.  D.  M.  containing  80.00  acres. 
Location  No.  2088,  for  the  S.  E.  14  of  S.  W.  1/4  and 

5.  W.  14  of  S.  E.  14  of  Sec.  17,  and  N.  1/2  of  N.  E. 
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14  of  See.  20,  T.  22  S.,  R.  36  E.,  M.  D.  M.  containing 
160.00  acres. 

Location  No.  2084,  for  tlie  E.  1/2  of  N.  E.  %  and 
N.  1/2  of  S.  E.  %  of  Sec.  16,  T.  18  S.,  E.  34  E.,  M.  D. 
M.  containing  160.00  acres. 

Location  No.  2085,  for  tlie  E.  1/2  of  S.  E.  14  of  Sec. 
25,  T.  19  S.,  R.  34  E.,  M.  D.  M.  containing  80.00  acres. 

Location  No.  2199,  for  the  N.  1/2  of  S.  W.  14,  S.  1/2 
of  N.  AV.  1/4,  S.  1/0  of  N.  E.  1/4  and  N.  W.  1/4  of  S.  E. 
1/4  of  Sec.  11,  T.  20  S.,  R.  34  E.,  M.  D.  M.  containing 
280.00  acres. 

Location  No.  2240,  for  the  S.  W.  14  of  N.  E.  %,  S. 
E.  %  of  N.  W.  %,  W.  1/2  of  S.  E.  l^  and  N.  E.  l^  of 
S.  W.  14  of  Sec.  36,  T.  18  S.,  R.  35  E.,  M.  D.  M.  con- 
taining 200.00  acres.     [423] 

Done  in  open  court  this  19th  day  of  September 
A.  D.  1900. 

J.  V.  COFFEY, 

Judge. 

Office  of  the  County  Clerk  of  the  City  and  County 
of  San  Francisco. 
I,  Wm.  A.  Deane,  County  Clerk  of  the  City  and 
County  of  San  Francisco,  and  ex-officio  Clerk  of  the 
Superior  Court  thereof,  do  hereby  certify  the  forego- 
ing to  be  a  full,  true  and  correct  copy  of  the  Order 
to  Surrender  Lands,  etc.,  in  the  matter  of  the  Estate 
of  Patrick  Reddy,  (Dec'd)  now  on  file  and  of  record 
in  mv  office. 
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Witness  my  hand  and  the  seal  of  said  court,  this 
19th  day  of  Sept.,  A.  D.  1900. 

[Seal]  AVM.  A.  DEAXE, 

Clerk. 
By  V.  F.  Northrop, 

Deputy  Clerk. 

[Endorsed] :  Filed  Sept.  19,  1900,  Wm.  A.  Deane, 
Clerk.     By  V.  F.  Northrop,  Deputy  Clerk.     [424] 

[Endorsed] :  No.  23438  Dept.  9,  In  the  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
State  of  California.  In  the  Matter  of  the  Estate  of 
Patrick  Eeddy,  Deceased.     Order.     Due  service  of 

within admitted  this  ....  day  of , 

1 ,  Attorney  for Filed 

,  1 ,  Clerk.    By , 

Deputy  Clerk.  Eeddy,  Campbell  &  Metson,  At- 
torneys for ,  Booms  116,  117,  118,  119,  120, 

121,  122,  Crocker  Building,  San  Francisco,  Cal. 

2618.  Recorded  at  the  Request  of  Abstract  Com- 
pany, Sept.  20,  1900,  at  5  min.  past  3  o'clock,  P.  M. 
in  vol.  100  of  Deeds,  page  237,  Tulare  County 
Records.  J.  0.  Thomas,  Recorder.  By  W.  S. 
Hayes,  Deputy  Recorder.     $3.10. 

Defendants'  Exhibit  '^R."  Flora  Hall.  Notary 
Public.  Recorded  at  the  request  of  F.  E.  Densmore, 
June  18th,  1901,  at  31  minutes  past  10  o'clock,  A.  M. 
in  Vol.  E.  1  of  Deeds,  page  271,  et  seq.  Records  of 
Invo  Countv,  Calif.  J.  E.  Meronev,  Recorder.  Bv 
Deputy  Recorder.     $3.10.     [425] 
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Complainants'  Exhibit  '*V/' 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco. 

In  the  Matter  of  the  Estate  of  ALVAH  RUSSELL 
COXKLIN, 

Deceased- 
Amended  Decree. 
The  petition  of  Mollie  Conklin,  executrix  of  the 
last  will  and  testament  of  Alvah  Russell  Conklin, 
deceased,  also  the  surviving  wife  of  said  deceased, 
and  also  devisee  under  the  said  last  will  and  testa- 
ment, heretofore  filed  herein,  praying  for  an  amended 
decree  correcting  descriptions  of  certain  real  estate 
belonging  to  the  estate  of  said  deceased,  and  also  for 
distribution  of  the  same  to  her  as  said  sole  devisee 
under  the  terms  of  said  last  will  and  testament  of 
said  deceased  coming  on  regularly  for  hearing  this 
11th  day  of  July,  1901,  and  it  appearing  to  the  Court 
therefrom,  that  under  the  original  decree  an  error 
had  been  made  in  the  description  of  the  property 
recited  in  the  petition  on  file  herein,  whereby  said 
property  was  omitted  from  the  decree  of  distribution 
heretofore  made;  and  it  further  appearing  that  said 
property  described  therein  is  not  newly  discovered 
assets  belonging  to  the  estate  of  said  decedent,  but 
the  same  had  been  heretofore  administered  upon  and 
erroneously  omitted  from  the  said  decree;  and  it 
further  appearing  to  the  Court  that  the  said  Mollie 
Conklin  as  sole  devisee  of  the  last  will  and  testament 
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of  Alvah  Russell  Conklin,  deceased,  is  entitled  to  the 
said  property. 

NOW,  THEREFORE,  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  said  real  es- 
tate hereinafter  described  be,  and  the  same  is  hereby 
distributed  to  Mollie  Conklin,  surviving  wife  of  said 
decedent  Alvah  Russell  Conklin — the  said  property 
having  been  [426]  erroneously  omitted  from  the 
decree  heretofore  mad-e  on  this  16th  day  of  December, 
1900. 

An  undivided  one-half  interest  in  all  these  certain 
tract,  pieces  or  parcels  of  land  situate  in  the  County 
of  Tulare,  State  of  California,  described  as  follows, 
to  wit : 

The  south  half  of  southeast  quarter  and  south  half 
of  southwest  quarter  of  Section  fourteen  (14)  in 
township  seventeen  (17)  south,  Range  thirty-four 
(34)  east;  east  half  of  northwest  quarter  of  Section 
seven  (7)  ;  east  half  of  southeast  quarter  and  south- 
west quarter  of  southeast  quarter  of  section  thirteen 
(13)  ;  north  half  of  northeast  quarter  of  section 
twenty-three  (28) ;  northeast  quarter  of  southwest 
quarter  of  section  twenty-four  (24)  in  township 
eighteen  (18)  South,  Range  thirty-four  (34)  east; 
north  half  of  southwest  quarter  of  section  eighteen 
(18)  ;  north  half  of  northwest  quarter  of  section 
twenty-eight  (28)  and  north  half  of  northeast  quar- 
ter of  section  twenty-nine  (29)  in  Township  eighteen 
(18)  South,  Range  thirty-five  (35)  east;  southwest 
quarter  of  northeast  quarter  and  south  half  of  north- 
west quarter  of  section  thirty-six  (36),  in  Township 
nineteen  (19)   South,  Range  thirty-four  (34)   east, 
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north  half  of  southeast  quarter  and  north  half  of 
southwest   quarter   of   section   thirty-four    (34)    in 
Township   nineteen    (19)    south,   Range    thirty-five 
(35)  east;  northeast  quarter  of  southwest  quarter  of 
section  three    (3),   northeast  quarter  of   southeast 
quarter  of  section  four   (4);   east  half;  southeast 
quarter  of  northwest  quarter  and  northeast  quarter 
of  southwest  quarter  of  section  ten  (10)  ;  east  half 
of  northeast  quarter,  east  half  of  southeast  quarter 
and  southwest     [427]     quarter  of  southeast  quarter 
of  section  fifteen  (15)  ;  east  half  of  northeast  quarter 
of   Section   twenty    (20) ;   west   half   of   northwest 
quarter,  southeast  quarter  of  northwest  quarter  of 
section  twenty-one    (21) ;   south  half  of  northwest 
quarter  of  section  twenty-two;  northwest  quarter; 
east  half  of  southwest  quarter  and  southwest  quarter 
of  southeast  quarter  of  section  twenty-three  (23)  in 
Township  twenty  (20)  south.  Range  thirty-five  (35) 
east;  north  half  of  northeast  quarter  of  section  ten 
(10)    in   Township   twenty-one    (21)    south.   Range 
thirty-five     (35)     East,    Mount    Diablo    Meridian. 
Dated  July  11th,  1901. 

F.  H.  DUNNE, 
Judge  of  the  Superior  Court. 
Endorsed:  No.  19461 — Dept.  9.  In  the  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
State  of  California.  In  the  Matter  of  the  Estate  of 
Alvah  R.  Conklin,  Deceased.  Amended  Decree. 
Campbell,  Metson  &  Campbell,  Attorneys  for  Peti- 
tioner. Rooms  115,  116,  117,  118,  119,  120,  121,  122, 
Crocker  Building,  San  Francisco,  Cal.  Filed  July 
11,  1901.    Wm.  A.  Deane,  Clerk.    By  V.  F.  NortH- 
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rop,  Deputy  Clerk.  Recorded  at  the  request  of  V. 
A.  Co.,  Jul.  12,  1901,  at  40  min.  past  3  o'clock  P.  M. 
in  Vol.  3  of  Dec.  of  Dist.  Page  154  Tulare  County 
Records.  J.  O.  Thomas,  Recorder.  By  W.  S. 
Hayes,  Deputy  Recorder.     1.50. 

I,  Flora  Hall,  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California, 
do  hereby  certify  the  above  and  foregoing  to  be  a 
full,  true  and  correct  copy  of  original  certified  copy 
of  Amended  Decree  in  the  Matter  of  Estate  of  Alvah 
Russell  Conklin,  deceased. 

Witness  mv  hand  and  seal  this  9th  day  of  June, 
1910. 

[Seal]  FLOi:-.     :.      . 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.     [428] 

Complainant's  Exhibit  *'W"  for  Identification. 

July  11th,  1900. 

RECEIVED  OF  N.  E.  COXKLIX  Swamp  Land 
Patents  aggregating  9280.  acres,  covering  lands  in 
what  is  known  as  the  "M^nach«  Meadows,"  in  Tps. 
19,  20,  and  21  S.,  Rs.  34  and  35  E.,  M.  D.  M.  and  also 
received  map  covering  same  tract.  I  receive  these 
Patents  for  the  purpose  of  examination  and  compar- 
ison to  ascertain  the  tracts  for  which  Patents  are  not 
on  hand,  and  also  to  ascertain  what  portion,  if  any, 
of  said  lands  are  not  listed  and  patented  by  the 
United  States  to  the  State  of  California. 

JOHN  A.  BENSON.     [429] 
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[Complainants'  Exhibit  ^'G/'] 
COMPLAINANT'S  EXHIBIT  "B,'' 

Estate  of  Alvah  Eussell  Conklin,  Deceased, 
Mrs.  Mollie  Conl^lin,  Executrix. 
To  Reddy,  Campbell  &  Metsoii,  DR. 
1900. 
Feb.     7.    To  fee  for  services  as  allowed  by 

court $250.00 

DISBURSEMENTS. 

1897. 

Dec.  15.     Clerk's  fees  filing  petition  for  pro- 
bate will  6.00 

1898. 

Feb.     1.     S.  F.  Bulletin,  publishing  notice  of 

probate  of  will 8.00 

Apr.  18.     Notary's  fees  inventory  and  ap- 
praisement        1.50 

^^Star"  publishing  notice  to  cred- 
itors        5.00 

1899. 

Nov.  Notary's  fees,  final  account .50 

Incidental  expenses .90 

271.90 

CR. 
1897. 

Dec.  7.     By  cash,  a/c  disbursements 

$10.00 

1900. 

Feb.  6.     By  cash  from  W.  K.  Miller 

for  pasturage 5.00        15.00 

$256.90 


vs,  Mollie  Conklin.  469 

Eec'd  Payment. 

REDDY,  CAMPBELL  &  METSON. 

F.  U.  JACOBS, 

June  6th,  1900. 

Piled  Jan.   17,   1910.     A.   L.   Richardson,   Clerk. 
[430] 

Complainants'  Exhibit  '*D''  [List  of  Powers  of 

Attorney]. 
PLAINTIFF  ^S  EXHIBIT  ^^D." 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  Whereas,  by  an  act  of  Congress   approved 
June  4,  1897,  (30  Stat.  36),  it  is  provided 

' '  That  in  cases  in  which  a  tract  covered  by  *  * 
a  patent  is  included  within  the  limits  of  a  public 
forest  reservation,  *  *  the  owner  thereof  may, 
if  he  desires  to  do  so,  relinquish  the  tract  to  the  Gov- 
ernment, and  mav  select  in  lieu  thereof  a  tract  of 
vacant  land  open  to  settlement,"  etc., 

And,  whereas,  on  the  Nineteenth  day  of  Septem- 
ber, 1900,  We,  Mollie  Conklin  (a  widow)  of  Bakers- 
field,  County  of  Kern,  State  of  California,  and  Ed- 
ward A.  Reddy  and  Emily  M.  Reddy,  Administrator 
and  Administratrix  of  the  Estate  of  Patrick  Reddy, 
deceased,  both  of  the  City  and  County  of  San  Fran- 
cisco, said  State,  were  the  owners  of  the  following- 
described  land:  The  S.  1/2  of  N.  E.  14,  S.  1/2  of  N.  W. 
14,  N.  1/2  of  S.  W.  1/4  and  N.  W.  14  of  S.  E.  14  of 
Section  11,  in  Township  20  South,  Range  34  East, 
M.  D.  M. ;  The  NW.  14  of  NW.  Yi  (or  Lot  4)  of  Sec- 
tion 6,  in  Township  19  South,  Range  35  E.,  M.  D.  M., 
aggregating  323.13  acres,  in  the  County  of  Tulare, 
State  of  California,  which  said  tract  prior  to  said 
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date,  had  been  included  within  the  limits  of  the  Sierra 
Forest  Reservation. 

And,  Whereas,  on  the  said  last  named  day  we  sur- 
rendered the  said  land  to  the  United  States  bv  deed 
of  conveyance  duh'  executed,  by  which  we  became 
entitled  to  select  other  lands  of  equal  ac^rage  in  lieu 
thereof. 

Now,  therefore,  we  have  made,  constituted  and  ap- 
pointed, and  by  these  presents  do  make,  constitute 
and  appoint  R.  M.  Cobban  of  Missoula  in  the  County 
of  Missoula,  State  of  Montana,  our  true  and  lawful 
attorney  for  us  and  in  our  name,  place  and  stead,  to 
enter  into  and  take  possession  of  each  and  every 
tract  of  public  land  in  any  State  or  Territory  of  the 
United  States  that  has  been  or  may  hereafter  be 
selected  by  us  in  lieu  of  the  land  surrendered  to  the 
United  States  as  aforesaid,  or  any  portion  thereof, 
whether  the  said  selection  or  selections  be  made  by 
us  personally,  or  by  some  one  else  acting  through 
power  of  attorney  from  us. 

Our  said  attorney  in  fact  is  also  hereby  authorized 
and  empowered  to  GRANT,  BARGAIN,  SELL 
AND  CONVEY  by  good  and  suiiicient  deed,  all  of 
the  right,  title  and  interest  that  we  now  own,  hold  or 
possess,  and  also  all  the  right,  title  and  interest  that 
we  may  hereafter  acquire  of,  in  and  to  the  land  that 
has  been  or  may  hereafter  be  selected  as  aforesaid, 
or  any  part  thereof,  for  such  sum  or  price  as  he  may 
deem  proper. 

And  for  all  or  any  of  the  powers  and  purposes 
aforesaid,  for  us  and  in  our  name  to  make,  execute, 
acknowledge  and  deliver  all  necessary  deeds,  con- 
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veyances,  assignments  or  other  instruments  of  what- 
ever kind  or  nature. 

GIVING  AND  GRANTING  unto  our  said  At- 
torney full  power  and  authority  to  do  and  perform 
all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises,  as 
fully  to  all  intents  and  purposes  as  we  might  or  could 
do  if  personally  present,  with  full  power  of  substitu- 
tion and  renovation,  hereby  ratifying  and  confirm- 
ing all  that  our  said  Attorney  or  his  substitute  or  sub- 
stitutes shall  lawfully  do  or  cause  to  be  done  by  virtue 
hereof. 

FOR  VALUE  RECEIVED,  the  receipt  whereof  is 
hereby  acknowledged,  this  Power  of  Attorney  is 
hereby  made  and  declared  to  be  irrevocable  by  us  or 
otherwise. 

IN  WITNESS  WHEREOF,  we  have  hereunto  set 
our  hands  and  seals  on  the  Twenty-seventh  day  of 
September,  One  thousand  nine  hundred. 

MOLLIE  CONKLIN.       (Seal) 
EDWARD  A.  REDDY.     (Seal) 
Administrator    of    the    Estate    of   Patrick    Reddy, 
Deceased. 

EMILY  M.  REDDY, 
Administratrix  of  the  Estate  of  Patrick  Reddy,  De- 
ceased.    [431] 
Signed,  sealed  and  delivered  in  the  presence  of 

C.  E.  GLOVER. 
J.  H.  LAVENSON. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  twenty-seventh  day   of   September,   one 
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thousand  nine  hundred,  before  me  Holland  Smith,  a 
Notary  Public  in  and  for  the  said  City  and  County 
of  San  Francisco,  personally  appeared  Mollie  Conk- 
lin  and  Edward  A.  Reddy,  Administrator  of  the  Es- 
tate of  Patrick  Eeddy,  deceased,  and  Emily  M. 
Reddy,  Administratrix  of  the  Estate  of  Patrick 
Reddy,  deceased,  personally  known  to  me  to  be  the 
same  persons,  \vhose  names  are  subscribed  to  the 
within  instrument  and  severally  duly  acknow^ledged 
to  me  that  they  executed  the  same,  and  the  said  Ed- 
w^ard  A.  Reddv  and  said  Emily  M.  Reddy  further  ac- 
knowledged  they  executed  the  said  instrument  re- 
spectively as  Administrator  and  Administratrix. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
first  above  written. 

[Notarial  Seal]  HOLLAND  SMITH, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [432] 

Endorsement : 

Con'd.  No.  60. 
Complainant's  Ex.  D. 
Offered  in  Evidence,  C.  W.  M. 

POWER  OF  ATTORNEY. 
Mollie  Conklin,  et  al.,  of  Bakersfield,  Cal. 

to 
R.  M.  Cobban,  of  Missoula,  Mont. 
Dated  Sept.  19,  1900. 

To  Transfer  title  to  land  selected  in  lieu  of  land  re- 
linquished within  a  Forest  Reserve. 

Act  June  4,  1897. 
Recorded  at  request  of this  ....  day  of 
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,  190 .  . . . ,  at  ....  minutes  past M. 

in  liber of  Deed,  page 


Recorder. 
State  of  Idaho, 
County  of  Boise, — ss. 

I  hereby  certify  that  this  instrument  was  filed  for 
record  at  request  of  Cobban  &  Casey  at  3  minutes 
past  9  o'clock  A.  M.  this  14th  day  of  March,  A.  D. 
1901,  in  my  office,  and  dul}"  recorded  in  Book  2  of 
Power  of  Attorneys  at  page  305. 

JOS.  PENROD, 
Ex  Officio  Recorder. 
Fees  $2.00. 

Filed  Jan.  17, 1910.  A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [433] 

Power  of  Attorney,  Plaintiff's  Exhibit  ^'C,"  dated 
June  28,  1901,  signed  by  Mollie  Conklin,  and  Emily 
M.  Reddy.  Acknowledged  on  the  26th  day  of  June, 
1901,  before  Thomes  S.  Burnes,  Notary  Public  at  San 
Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ^'E,"  dated 
Feb.  28,  1901,  signed  by  Mollie  Conklin,  Edward  A. 
Reddy  and  Emily  M.  Reddy.  Acknowledged  on  the 
28th  day  of  February,  1901,  before  Thomas  S. 
Burnes,  Notary  Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ''F,"  dated 
April  3d,  1901,  signed  by  Mollie  Conklin,  Edward  A. 
Reddy  and  Emily  M.  Reddy.  Acknowledged  on  the 
3d  day  of  April,  1901,  before  Thomas  S.  Burnes, 
Notary  Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ^^G,"  dated 
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Sept.  19,  1900,  signed  by  Mollie  Conklin,  Edward  A. 
Eeddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
1st  day  of  March,  1901,  before  Greo.  S.  Young,  Notary 
Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ^'H,"  dated 
Feb.  28,  1901,  signed  by  Mollie  Conklin,  Edward  A. 
Reddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
28th  day  of  February,  1901,  before  Thomas  S. 
Burnes,  Notary  Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ^^I,"  dated 
Sept.  19,  1900,  signed  by  Mollie  Conklin,  Edward  A. 
Eeddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
1st  day  of  March,  1901,  before  George  S.  Young,  No- 
tary Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ''J,"  dated 
Sept.  19,  1900,  signed  by  Mollie  Conklin,  Edward  A. 
Eeddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
12th  day  of  February,  1901,  before  George  A.  Young, 
Notary  Public  at  San  Francisco,  California.     [434] 

Power  of  Attorney,  Plaintiff's  Exhibit  ^'K,"  dated 
Sept.  19,  1900,  signed  by  Mollie  Conklin,  Edward  A. 
Eeddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
twenty-sixth  (26)  day  of  September,  1900,  before 
Holland  Smith,  Notary  Public  at  San  Francisco, 
California. 

Power  of  Attorney,  Plaintiff's  Exhibit  ^^L,"  dated 
Sept.  19,  1900,  signed  by  Mollie  Conklin,  Edward  A. 
Eeddy  and  Emily  M.  Eeddy.  Acknowledged  on  the 
26th  day  of  September,  1900,  before  Holland  Smith, 
Notary  Public  at  San  Francisco,  California. 

Power  of  Attorney,  Plaintiff' 's  Exhibit  ''M,"  dated 
Sept.  19,  1900,  signed  by  Mollie  Conklin  and  Emily 
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M.  Reddy.  Acknowledged  on  the  16th  day  of  Sep- 
tember, 1901,  before  Thomas  S.  Burnes,  Notary  Pub- 
lic at  San  Francisco,  California.     [435] 

Complainants'  Exhibit  **N/' 

(Copy) 

CAMPBELL,  METSON  &  CAMPBELL, 

Attorneys  at  Law, 

115  to  122  Crocker  Building, 

San  Francisco. 

December  11,  1901. 
Mrs.  A.  R.  Conklin, 
Bakersfield,  Cal. 
Dear  Madam: 

Enclosed  please  find  letter  which  I  have  just  re- 
ceived from  Mr.  Benson,  which  explains  the  situation 
exactly.  I  had  quite  a  talk  with  him  over  the  phone, 
and  he  says  that  if  you  can  get  anyone  to  take  this 
land  at  $4.00  an  acre  in  its  present  situation,  and  do 
better  than  he  can,  he  is  willing  to  give  it  up.  If 
vou  or  your  son  think  vou  can  handle  this  land  better 
than  it  is  being  handled  now,  I  suggest  that  you  pur- 
chase Mrs.  Reddy 's  interest  in  it  and  pay  for  the 
same,  and  then  you  can  handle  it  to  suit  yourselves, 
without  any  interference  by  the  Courts  or  anyone 
else.  Probably  you  can  work  this  through  the  people 
who  are  so  anxious  to  buy  the  land  at  the  present 
time.  At  present  I  can  see  nothing  better  than  to 
let  Benson  work  it  out,  as  it  seems  to  have  gotten  into 
a  snarl.  It  seems  that  we  cannot  get  the  deeds  back 
from  the  Government,  and  have  not  yet  been  able  to 
have  them  approve  the  selections.    This  being  the 
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fact,  we  are  \yilling  to  do  anything  we  can  to  facili- 
tate the  matter,  and  as  I  have  said  before,  if  the 
people  whom  you  have  in  view  will  purchase  this  land 
in  this  situation,  we  would  be  willing  to  let  them  have 
it  at  once. 

Yours, 

J.  C.  CAMPBELL. 
Enc. 

Filed  Jan.  17, 1910.  A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [436] 

Complainants'  Exhibit  **N-1.'' 

(Copy) 
John  A.  Benson, 
Engineer,  Etc. 

San  Francisco,  Cal.,  December  11th,  1901. 
Hon.  J.  C.  Campbell. 
Dear  Sir : — 

Agreeable  to  your  request  made  to  me  this  monr- 
ing,  I  submit  you  the  following  statement  regarding 
the  Forest  Reserve  basis  which  you  placed  in  my 
hands  for  disposition  belonging  to  Mollie  Conklin  and 
the  Reddy  Estate. 

All  of  the  land,  except  400.  acres,  has  been  deeded 
to  the  United  States,  and  deeds  placed  upon  record, 
and  selections  made  of  other  land  in  accordance  with 
the  provisions  of  the  Act  of  Congress  of  June  4, 1897 
(30  Stats.,  36). 

This  was  all,  or  nearly  all,  located  for  parties  who 
were  desirous  of  securing  title  to  unoccupied  govern- 
ment lands  of  the  United  States,  under  the  provisions 
of  contracts  or  agreements  which  in  terms  provided 
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that  after  the  land  selected  in  lieu  of  the  land  sur- 
rendered had  been  located  and  said  location  had  been 
accepted  by  the  Commissioner  of  the  General  Land 
Office,  and  proper  evidence  furnished  thereof,  that 
the  parties  in  whose  interests  the  locations  were 
made  would,  upon  the  delivery  of  a  deed  conveying 
the  right  of  the  owners,  pay  the  amounts  agreed 
upon. 

Up  to  the  present  date  there  has  not  been  a  single 
location  accepted  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  It  is  my  intention  just  as  soon  as 
these  acceptances  can  be  had  to  ask  for  a  confirma- 
tion of  the  sales  by  the  Court  so  that  settlements  can 
be  made  to  both  the  owners  and  the  parties  in  whose 
interests  the  locations  were  made.  We  have  been 
bringing  every  effort  to  bear  to  get  the  Commissioner 
of  the  General  Land  Office  to  act  upon  these  matters, 
and  as  he  has  lately  added  several  to  the  [437] 
working  force  in  his  office  it  is  likely  we  will  not  have 
very  much  longer  to  wait. 

I  can  cite  a  case — a  location  wherein  you  are  inter- 
ested— wherein  the  locations  were  made  long  prior 
to  these ;  that  is  the  locations  made  for  Mr.  L.  B.  Han- 
chett,  lying  partly  in  this  State,  in  the  Independence 
District,  and  partly  in  the  State  of  Nevada.  Those 
in  the  Independence  District  have  recently  been  ap- 
proved, while  those  in  Nevada  have  not  yet  been 
reached. 

The  Commissioner  also  refuses  to  allow  the  with- 
drawal of  selections  already  made  until  the  present 
ones  are  acted  upon,  giving  as  a  reason  in  similar 
instances,  that  the  locator  might  desire  to  select  more 
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valuable  lands  than  those  selected  at  present. 

At  the  time  these  locations  were  made  there  was 
little  or  no  sale  for  Forest  Eeserve  direct  except  upon 
the  condition  that  it  were  accepted  by  the  Commis- 
sioner of  the  General  Land  Office.  At  present  if  we 
could  only  get  back  the  deeds  given  to  the  United 
States  there  would  be  little  difficulty  in  disposing  of 
the  land. 

I  have  employed  counsel  specially  at  Washington 
to  try  and  secure  these  approvals  and  just  as  soon  as 
obtained,  so  as  to  get  confirmation  of  sales  will  report 
promptly. 

I  regret  exceedingly  these  complications,  but  I  had 
no  reason  to  expect  them,  as  at  the  time  the  locations 
were  made  approvals  were  progressing  rapidly.  I 
have  manv  times  this  amount  of  locations  in  mv  own 
business  delayed  in  a  similar  manner. 

Very  respectfully, 

JOHN  A.  BEXSOX. 

Filed  Jan.  17, 1910.  A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [438] 

Complainants^  Exhibit  '^0.'^ 

(Copy) 

CAMPBELL,  METSOX  &  CAMPBELL, 

Attorneys  at  Law, 

115  to  122  Crocker  Bldg., 

San  Francisco. 

January  29,  1902. 

Mr.  X.  E.  Conklin, 

Bakersfield,  Cal. 
Dear  Sir: — 

Yours  of  the  2Sth  at  hand.     1  do  not  exactlv  under- 
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stand  or  comprehend  the  proposition  which  you 
make.  Is  it  that  a  man  wants  to  step  into  Benson's 
shoi(/'s  and  take  this  property  to  sell,  and  pay  us  the 
money  as  fast  as  he  sells  it,  or  what?  Will  he  buy 
Mrs.  Reddy's  land  outright  and  take  his  chances? 
Who  is  the  man?  I  want  to  know  all  about  it  be- 
fore I  would  be  willing  to  make  any  proposition  pro 
or  con.  I  msh  you  would  find  someone  that  would 
buy  Mrs.  Eeddy  out  of  the  entire  matter,  and  then  let 
this  man  and  yourselves  take  it  up.  I  apprehend 
that  more  money  than  $4.00  an  acre  might  be  made 
out  of  it  by  people  who  could  handle  it  properly,  but 
it  is  in  the  Estate  and  we  are  not  situated  to  handle 
it  as  it  ought  to  be. 

Yours  very  trulv, 

J.  C.  CAMPBELL. 

Filed  Jan.  17, 1910.     A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [439] 

Complainants'  Exhibit  ^T.*' 

OCopy) 

CAMPBELL,  METSON  &  CAMPBELL, 

Attorneys  at  Law, 

115  to  122  Crocker  Bldg., 

San  Francisco. 

October  27,  1902. 
Norman  Conklin,  Esq., 

Bakersfield,  Cal. 
Dear  Sir : — 

Your  letter  of  late  date  to  Mrs.  Reddy,  has  been 
shown  me. 
You  evidently  have  forgotten  that  I  wrote  you  some 
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months  since  stating  to  you  that  the  moment  that 
you  could  do  any  better  with  the  Monache  property 
than  we  are  doing,  you  were  at  liberty  to  do  so.  T 
also  wrote  to  your  friend  there  who  said  he  could  dis- 
pose of  the  property  and  told  him  that  we  were  will- 
ing to  let  him  do  so,  and  that  so  far  as  the  matter 
being  in  the  hands  of  Mr.  Benson,  it  was  not  in  such 
a  way  but  what  it  could  be  taken  out  at  once. 

Now,  if  you  can  do  any  better,  you  are  at  perfect 
liberty  to  do  so;  and  not  only  that,  but  we  will  join 
with  you  in  the  endeavor  to  get  the  most  for  the 
property  and  dispose  of  it  at  as  early  a  date  as  pos- 
sible ;  but  I  would  suggest  that  after  you  have  been 
so  informed,  you  do  not  annoy  your  Aunt  Em.  by  a 
letter  of  the  character  that  yours  of  the  15th  is. 

If  you  look  up  your  correspondence,  you  will  find 
what  I  say  to  be  true. 

Very  truly  yours, 

J.  C.  CAMPBELL. 

I  do  not  think  it  wise  that  Mr.  Conklin  should  send 
any  written  snarls.  If  he  can  and  will  do  something 
it  would  please  me.  However,  I  don't  think  he 
should  unnecessarily  annoy  Mrs.  Eeddy  whatever  his 
views. 

W.  H.  METSON. 

Filed  Jan.  17,  1910.  A.  L.  Richardson,  Clerk. 
[440] 
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Complainants'  Exhibit  ''Q/* 

(Copy) 

CAMPBELL,  METSON  &  CAMPBELL, 
Attorneys  at  Law, 
115  to  122  Crocker  Building, 
San  Francisco. 
San  Francisco,  November  7,  1902. 
N.  E.  Conklin,  Esq., 
Bakersfield,  Cal. 
Dear  Conklin: — 

Replying  to  your  letter  of  October  15th,  1902, 
which  was  delayed  in  reaching  me :  The  matter  that 
you  refer  to  never  was  in  the  office  of  Campbell,  Met- 
son  &  Campbell,  so  far  as  Metson  was  concerned.  I 
have  never  taken  any  part  in  the  matter,  except  to 
make  some  enquiries  from  time  to  time  and  state  the 
matter  to  Mr.  J.  C.  Campbell,  and  Mr.  J.  C.  Camp- 
bell is  anxious  to  get  rid  of  the  affair  and  reports 
that  advances  have  been  made  and  costs  paid  out. 
The  thing  for  you  to  do,  I  take  it,  is  to  come  to  San 
Francisco,  see  Mr.  Campbell  and  have  the  matter 
straightened  out. 

Yours  truly, 

W.  H.  METSON. 

Filed  Jan.  17, 1910.  A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [441] 
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Complainants'  Exhibit  **R/* 

(Copy) 
Bakersfield,  Cal.  June  13th,  1902. 
Bank  of  California, 

San  Francisco,  Cal. 
Gentlemen : 

In  regard  to  the  deeds  placed  in  escrow  with  your 
bank  in  connection  with  sale  of  lands  between  m}" 
mother  Mollie  Conklin  and  John  A.  Benson,  will  you 
please  send  me  a  statement  of  money's  received? 

My  mother  is  in  the  East  and  I  have  a  general 
power  of  attorney,  which  I  will  mail  for  your  inspec- 
tion, if  3^ou  desire,  or  you  can  mail  a  statement  to  her 
address  in  San  Francisco,  which  is  the  Hotel  Savoy. 

Eespectfully, 


Filed  Jan.  17, 1910.     A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [442] 

Complainants'  Exhibit  *'S.'^ 

Jun.  14,  1902. 
Bakersfield,  Cal.,  June  13th,  1902. 
Anglo-California  Bank, 
San  Francisco,  Cal. 
Gentlemen :  Please  send  me  a  statement  of  moneys 
received  on  account  of  deeds  placed  in  escrow  with 
your  bank  in  regard  to  lands  concerned  between  my- 
self and  John  A.  Benson, 

Respectfully, 

MOLLIE  CONKLIN. 
By  N.  E.  CONKLIN. 
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Please  give  us  more  particulars,  we  cannot  locate 
such  escrow  on  our  books. 

ANGLO 
J.  B. 
Filed  Jan.  17, 1910.     A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [443] 

Complainants'  Exhibit  *'T.'' 
RE(70FATI0N   OF  POWER   OP   ATTORNEY. 

(Copy) 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  I,  Mollie  Conklin,  a  widow  of  the  City  and 
County  of  San  Francisco,  State  of  California,  do 
hereby  wholly  revoke,  cancel  and  annul,  any,  all  and 
every  Power  of  Attorney,  and  any  Authority  of 
Agency  of  every  description,  of  any  kind  or  any 
nature,  executed  by  me,  or  claimed  to  have  been  ex- 
ecuted by  me,  and  all  that  show,  or  claim  to  be  ir- 
revocable on  their  face,  are  cancelled  and  annulled 
and  denounced  as  fraudulent,  particularly  one  given 
or  in  name  of  C.  L.  Hovey. 

No  person  whosoever,  is  authorized  to  act  for  me  or 
in  my  place  or  stead,  excepting  N.  E.  Conklin,  of  the 
City  of  Bakersfield,  County  of  Kern,  State  of  Cali- 
fornia, who  holds  a  Power  of  Attorney  from  me,  and 
which  Power  is  excepted  from  this  revocation. 

MOLLIE  CONKLIN.     [Seal] 

State  of  California, 
County  of  Kern, — ss. 

On  this  3d  day  of  January,  A.  D.  1903,  before  me, 
A.  C.  Maude,  a  Notary  Public  in  and  for  said  county 
and  state,  residing  therein,  dul}^  commissioned  and 
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sworn,  personally  appeared  MOLLIE  CONKLIN,  a 
widow,  known  to  me  to  be  the  person  whose  name  is 
subscribed  to  the  within  instrument,  and  she  acknowl- 
edged to  me  that  she  executed  the  same. 

Witness  my  hand  and  official  seal. 

[Notarial  Seal]  A.  C.  MAUDE, 

Notary  Public  in  and  for  Kern  County,  State  of  Cali- 
fornia. 

Filed  Jan.  17, 1910.  A.  L.  Richardson,  Clerk  U.  S. 
Circuit  Court.     [444] 

Complainants'  Exhibit  ^'U-l.'* 

(Copy) 
To  John  A.  Benson,  Esq., 

No.  507  Montgomery  Street, 
San  Francisco,  Cal. 
Dear  Sir: — 

I  hereby  tender  payment  to  you  of  the  sum  of 
twenty-seven  hundred  and  fifty  dollars  ($2750.00), 
the  same  being  money  which  I  have  received  from  you 
under  a  misunderstanding  upon  my  part,  of  the  true 
status  of  affairs  in  relation  to  certain  lands  known  as 
the  Monache  lands,  and  which  said  moneys  was  paid 
to  me  under  misrepresentations  of  said  affairs  and 
misstatements  of  the  true  facts,  and  I  now  offer  to 
pay  the  same  to  you. 

Said  money  will  be  paid  to  you  or  your  order  upon 
your  clearing  the  title  to  the  said  lands,  which  title 
you  have  attempted  to  cloud,  and  this  also  includes 
equities  in  lands  and  lieu  lands  arising  from  said 
lands. 

Said  money  will  be  paid  to  you  upon  your  notifica- 
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tion  to  me  that  you  have  so  cleared  said  titles,  and 
after  my  investigating  the  same,  by  the  Canadian 
Bank  of  Commerce  at  San  Francisco,  Cal. 

Respectfully  yours, 

MOLLIE  CONKLIN. 
Dated  at  Bakersfield,  Kern  County,  Calif.,  this  28th 
day  of  April,  1903. 

(L.  mailed  April  30th,  1903i,  letter  addressed  as 
above.) 

Filed  Jan.  17,  1910.  A.  L.  Richardson,.  Clerk  U.  S. 
Circuit  Court.     [445] 

Defendants^  Exhibit  ^*A.^' 
THIS  INDENTURE,  made  this  19th  day  of  May, 
in  the  year  of  our  Lord,  One  Thousand  Nine  Hundred 
Three,  by  and  between  E.  B.  Weirick,  Trustee,  of 
Butte,  Montana,  the  party  of  the  first  part,  and  the 
Payette  Lumber  and  Manufacturing  Company,  a  cor- 
poration duly  organized  and  existing  under  and  by 
reason  of  the  laws  of  the  State  of  Minnesota,  the 
party  of  the  second  part. 

WITNESSETH,  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  One  Dol- 
lar to  him  in  hand  paid  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowledged,  has 
granted,  bargained  and  sold,  and  by  these  presents 
does  grant,  bargain,  sell,  convey  and  confirm  unto  the 
said  party  of  the  second  part,  its  successors  and  as- 
signs, forever.  All  the  following  described  Real 
Estate,  situate  in  Boise  County,  State  of  Idaho,  as 
follows,  to-wit: 

**  Conveys  lands  described  in  the  decree  and  other 
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lands ;  description  omitted  pursuant  to  stipulation  of 
counsel." 

TOGrETHER  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  estate,  right,  title 
and  interest  in  and  to  the  said  property,  as  well  in  law 
and  in  equit}^  of  the  said  party  of  the  first  part. 

TO  HAVE  AND  TO  HOLD  all  and  singular,  the 
above  mentioned  and  described  premises,  together 
with  the  appurtenances,  unto  the  party  of  the  second 
part,  and  its  successors  and  assigns,  f  ori^er.  And  the 
said  party  of  the  first  part,  and  his  heirs,  and  assigns, 
and  the  said  premises  in  the  quiet  and  peaceable  pos- 
session of  the  said  party  of  the  second  part,  its  succes- 
sors and  assigns,  against  the  said  party  of  the  first 
part,  and  his  heirs,  and  against  all  and  every  person 
and  persons  whomsoever,  lawfully  claiming  or  to 
claim  the  same,  shall  and  will  warrant  AND  BY 
THESE  PRESENTS  FOREVER  DEFEND. 
[446] 

IN  WITNESS  WHEREOF,  I,  said  E.  B.  Weirick, 
trustee,  being  so  first  authorized,  empowered  and 
directed  by  each  and  every  of  the  parties  for  whom 
said  trust  is  held,  have  hereunto  set  my  hand  and  seal 
the  day  and  year  first  above  written. 

E.  B.  WEIRICK, 
Trustee. 
State  of  Montana, 
County  of  Silver  Bow, — ss. 

On  this  22d  day  of  May,  in  the  year  of  1903,  before 
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me  John  S.  Dutton  a  notary  public  in  and  for  said 
County  and  State,  personally  appeared  E.  B.  Weir- 
ick,  known  to  me  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument,  and  acknowledged 
to  me  that  he  executed  the  same  by  the  authority  and 
at  the  direction  and  request  of  the  persons  for  whom 
said  trust  was  by  him  held. 

IN  WITNESS  HEREOF,  I  have  hereunto  set  my 
hand  and  affixed  my  notarial  seal,  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  JNO.  S.  DUTTON, 

Notary  Public   in  and  for   County  of   Silver  Bow, 
Montana. 

My  Commission  expires  December,  A.  D.  1905. 

Filed  June  25,  1910.     A.  L.  Richardson,  Clerk. 
[447] 


In  the  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division, 

IN  EQUITY— No.  49. 

UNITED  STATES, 

Complainant, 
vs. 

PAYETTE  LUMBER  &  MANUFACTURING 
COMPANY,  a  Corporation,  JOHN  A.  BEN- 
SON, JOSEPH  C.  CAMPBELL,  R.  M.  COB- 
BAN, E.  B.  WEIRICK,  and  E.  B.  WEIR- 
ICK,  Trustee, 

Defendants. 
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IN  EQUITY— No.  255. 

MOLLIE  CONKLIN, 

Complainant, 
vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually 
and  also  as  Trustee,  PAYETTE  LUMBER  & 
MANUFACTURING  COMPANY,  a  Corpo- 
ration, JOHN  DOE,  MARY  I)OE,  RICH- 
ARD ROE  and  THOMAS  ROE, 

Defendants. 

Opinion. 

(Two  Cases  Consolidated  as  No.  60.) 

C.  H.  LINOENFELTER,  U.  S.  Attorney,  and  S.  L. 
TIPTON,  Assistant  U.  S.  Attorney,  Solicitors 
for  United  States. 

N.  E.  CONKLIN  and  W.  B.  DAVIDSON,  Solicitors 
for  Complainant,  Mollie  Conklin. 

RICHARDS  &  HAGA  and  McBRIDE  &  McBRIDE, 
Solicitors  for  Defendants  Cobban  and  Weirick. 

CAVANAH  &  BLAKE,  Solicitors  for  Defendant 
Payette  Lumber  and  Manufacturing  Company. 

A.  A.  ERASER,  Solicitor  for  Defendant,  Joseph  C. 
Campbell.     [448] 

DIETRICH,  District  Judge: 

The  United  States  and  Mollie  Conklin  bring  sepa- 
rate actions  calling  into  question  the  same  general 
controversy,  and  involving  the  same  general  state  of 
facts.  The  suits  were  consolidated  for  trial,  and 
have  now  been  submitted  together.     There  is  great 
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similarity  in  the  averments  of  the  two  bills,  but  the 
prayers  are  wholly  different,  the  demands  being,  in 
the  one  case,  that  the  United  States  be  adjudged  the 
true  owner  of  3767  acres  of  timber  lands  situate  in 
Boise  County,  Idaho,  and  in  the  other  that  Mollie 
Conklin  be  decreed  an  undivided  half  interest  in  the 
same  land.  A  similar  bill  relating  to  California 
lands,  but  involving  the  same  transactions,  was  ex- 
hibited by  the  Government  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  California, 
which,  upon  demurrer,  was  dismissed  for  want  of 
equity,  and,  upon  appeal  to  the  Circuit  Court  of 
Appeals,  the  judgment  of  the  lower  court  was  af- 
firmed. United  States  vs  ConMin,  169  Fed.  177; 
177  Fed.  55.  The  facts  here  disclosed  by  the  evidence 
are,  to  say  the  least,  no  more  favorable  to  the  Govern- 
ment than  were  the  averments  there  held  to  be  in- 
sufficient, and  upon  the  authority  of  that  case  its  bill 
must  be  dismissed. 

The  parties  defendant  in  the  remaining  suit  are  R. 
M.  Cobban,  E.  B.  Weirick,  and  the  Payette  Lumber 
and  Manufacturing  Company,  a  corporation.  Title 
to  the  lands  referred  to  was  conveyed  jointly  to  the 
plaintiff  and  the  estate  of  Patrick  Reddy,  deceased, 
by  the  United  States,  whereupon  the  defendant  Cob- 
ban, assuming  to  act  under  powers  of  attorney  pur- 
porting to  have  been  executed  in  his  favor  by  the 
plaintiff  and  the  legal  representatives  of  the  Reddy 
estate,  transferred  the  same  to  Weirick,  as  trustee, 
w^ho,  in  turn,  conveyed  them  to  the  defendant  cor- 
poration. The  plaintiff  prays  that  these  powers  of 
attorney  be  held  to  be  void  and  of  no  effect,  and  that 
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she  be  adjudged  to  be  the  owner  of  an  undivided  one- 
half  interest  in  the  lands,  and  for  general  relief.  The 
salient  facts  will  now  be  stated.     [449] 

Some  time   prior  to  the  year  1900  Alvah  Russell 
Conklin,  the  plaintiff's   husband,    acquired   title  to 
lands  aggregating  approximateh-  9600  acres,  situate 
in  Inyo  and  Tulare  counties,  California,  and  referred 
to  in  the  record  as  the  '^Monache  lands."     He  con- 
veyed an  undivided  one-half  interest  therein  to  Pat- 
rick Reddy,  his  brother-in-law,  who  was  a  member  of 
the  law  firm  of  Reddy,  Campbell  &  Metson,  of  San 
Francisco.     Subsequently,  and  before  the  year  1900, 
the  lands  were  included  within  the  Sierra  Forest  Re- 
serve.    Under  a  general  act  of  Congress,  the  owners 
of  such  lands,  by  complying  with  certain  conditions, 
were  authorized  to  exchange  them  for  other  public 
lands  subject  to  settlement.     To  make  such  exchange 
it  was  requisite  that  the  owner  execute  a  deed  convey- 
ing the  reservation  lands,  sometimes  referred  to  as 
the  ^^base,"  to  the  United  States,  and  have  such  deed 
recorded  in  the  proper  county  recorder's  office,  and 
thereafter  file  the  same,  together  with  an  abstract 
showing  a  clear  and  unincumbered  title  in  the  United 
States  in  the  land  office,  together  with  an  application 
to  select  other  specifically  described  land  and  in  lieu 
thereof,  such  other  land  being  generally  referred  to 
as*4ieu"land. 

Both  Conklin  and  Reddy  died  prior  to  the  trans- 
actions in  1900  out  of  which  this  litigation  grows, 
and  their  estates  were  in  the  process  of  administra- 
tion. For  some  years  prior  to  the  death  of  Reddy, 
J.  C.  Campbell  was  his  partner,  and  upon  his  death 
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the  firm  continued  as  Campbell,  Metson  &  Campbell, 
and  either  he  personally  or  his  firm  acted  as  counsel 
for  both  the  Eeddy  and  the  Conklin  estates.  John 
A.  Benson,  residing  at  San  Francisco,  appears  to 
have  been  a  land  agent  or  attorney,  and  to  have  been 
engaged  on  a  comparatively  large  scale  in  dealing  in 
land  scrip,  and  in  securing  title  to  public  lands.  He 
had  discussed  with  Reddy  the  matter  of  purchasing 
his  (R eddy's)  interest  in  these  lands,  but  the  nego- 
tiations were  cut  short  by  the  latter 's  death.  In  the 
early  part  of  the  summer  of  1900  both  the  plaintiff, 
Mollie  Conklin,  who  had  in  the  meantime  succeeded 
to  the  interest  of  her  deceased  husband,  and  the 
[450]  representatives  of  the  Reddy  estate,  which 
was  still  in  process  of  administration,  being  desirous 
of  disposing  of  the  Monache  lands,  a  meeting  of  the 
several  parties  with  Benson  was  arranged  for  at  the 
office  of  J.  C.  Campbell.  As  to  the  question  whether 
or  not  there  was  more  than  one  meeting  at  which  the 
plaintiff  was  present,  and  as  to  just  what  occurred, 
or  was  finally  agreed  upon,  the  evidence  is  highly 
conflicting.  There  seems,  however,  to  be  no  doubt 
that  at  one  meeting,  at  which  an  understanding  w^as 
practically  arrived  at,  the  plaintiff  and  her  son,  who 
was  a  young  lawyer,  Benson,  Campbell,  and  Reddy 's 
widow,  who  was  also  one  of  the  representatives  of 
the  Reddy  estate,  were  present.  Putting  aside  for 
the  moment  the  disputed  details,  the  understanding 
then  reached  w^as  that  the  owners  were  to  dispose  of 
the  Monache  lands  for  the  agreed  price  of  $3.80  per 
acre.  Plaintiff's  version  is  that  this  meeting  took 
place  in  the  month  of  August,  1900,  and  that  the 
agreement   was  that   Benson  should  purchase   the 
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lands  at  the  price  named,  such  purchase  to  be  com- 
pleted and  the  full  amount  of  the  purchase  price 
paid  within  ninety  days.  Deeds  were  to  be  executed 
and  placed  in  escrow,  with  instructions  to  deliver  to 
Benson  upon  the  payment  of  the  purchase  price. 
Upon  the  other  hand,  Benson's  testimony  is  to  the 
effect  that  it  was  not  understood  that  he  was  to  pur- 
chase the  base  land  outright,  but  that  it  was  to  be 
exchanged  for  other  land,  as  provided  by  law,  and 
that  he  was  to  make  payment  only  when  the  titles 
WTre  approved  by  the  proper  Government  officials. 
The  truth  probably  is  that,  upon  the  one  side,  the 
plaintiff,  not  being  familiar  with  the  procedure  by 
which  base  lands  are  exchanged  for  lieu  lands,  gave 
little  attention  to,  and  did  not  understand,  such  ex- 
planations as  may  have  been  made  by  Benson,  and 
went  away  with  the  impression  only  that  Benson  was 
to  purchase,  and  that  she  was  to  deed  to  him  directly, 
her  interest  in  the  base  lands.  Upon  the  other  hand, 
Benson,  being  advised  of  the  conditions  under  which 
base  lands  could  be  handled  and  [451]  exchanged, 
and  being  familiar  with  the  procedure,  understood 
that  the  owners  would  execute,  and,  in  due  time,  de- 
liver such  papers  as  were  necessary  to  make  the 
exchange  and  transfer.  The  plaintiff  wanted  to  sell 
the  lands  and  was  interested  particularly  in  procur- 
ing the  desired  price.  Being  concerned  only  with 
the  ultimate  result,  she  probably  gave  very  little 
thought  to  the  means  by  which  that  result  would  be 
reached.  In  view  of  the  entire  record,  it  is  wholly 
improbable,  and  I  am  unable  to  conclude,  that  Ben- 
son agreed  or  that  he  understood,  that  he  would 
directly  purchase  the  base  lands,  or  that  deeds  from 
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the  then  owners  were  to  convey  the  title  to  him  per- 
sonally. 

At  this  point  it  should  also  be  stated  that  the  rec- 
ord discloses  a  direct  conflict  upon  the  question  as 
to  whether  or  not,  in  the  negotiations  leading  up  to 
the  agreement  referred  to,  and  in  making  the  agree- 
ment, and  in  the  subsequent  transactions  still  to  be 
related,  Campbell  was  acting  in  the  capacity  of 
attorney  for  the  plaintiff.  It  is  her  contention  that 
he  was  so  acting,  but  by  him  such  relation  is  em- 
phatically disclaimed.  As  already  stated,  he  or  his 
firm  had  been  acting  for  her,  as  the  representative 
of  the  Conklin  estate,  and  he  was  at  the  time  the 
attorney  for  the  representatives  of  the  Reddy  estate, 
but  there  is  no  positive  or  strong  circumstantial  evi- 
dence tending  to  support  the  plaintiff's  contention 
that  he  or  his  firm  consciously  acted  in  such  capacity 
for  her  personally  in  this  or  any  other  matter.  In 
view  of  the  fact  that  Campbell  had  been  associated 
with  her  brother-in-law,  Reddy,  and  that  her  son 
had  studied  law  in  his  office,  and  that  he,  Campbell, 
or  his  firm,  had,  up  to  the  very  time  of  the  meeting, 
acted  as  counsel  for  the  estate  of  her  deceased  hus- 
band, she  doubtless  entertained  great  confidence  in 
him,  and  it  is  entirely  probable  that  she  expected 
him'  to  protect  her  interests,  without  giving  any 
thought  to  the  question  whether  or  not  he  had  been 
expressly  retained  for  that  purpose.  Upon  the 
other  hand,  from  the  entire  record,  I  have  concluded 
that  Campbell  himself  did  not  understand  that  he 
was,  in  [452]  a  technical  sense,  acting  as  her 
attorney.     While   at   times  he  appeared  to  render 
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services  to  the  plaintiff  iii  connection  with  the 
matter,  it  is  to  be  borne  in  mind  that  he  was  all 
the  time  attorney  for  the  Reddy  estate,  and  that 
the  Reddy  estate  owned  an  undivided  one-half  in- 
terest in  the  property,  and  the  interests  of  the  estate 
as  against  Benson  were  therefore  identical  with 
those  of  the  plaintiff.  In  other  words,  in  properly 
caring  for  and  protecting  the  interests  of  the  Reddy 
estate,  Campbell  could  not  well  avoid  the  appearance 
of  also  protecting  the  interests  of  the  plaintiff. 

It  seems  to  have  been  understood  that  upon  being 
furnished  with  the  necessary  data,  Benson  would, 
at  his  own  expense,  procure  abstracts  of  title,  and 
draft   the  necessary  instruments   to    effect   the  ex- 
change, and,  a  short  time  after  the  meeting  referred 
to,  he  caused  to  be  sent  to  Campbell's  office  numer- 
ous papers,  with  the  request  that  they  be  executed. 
At  this  point  the  evidence  is  very  fragmentary  and 
very  unsatisfactory.     Campbell  apparently  had  an 
extensive  practice,  and  the  details  of  the  business 
w^ere  left  to  assistants  and  clerks  in  the  office.     The 
papers   thus  prepared   by  Benson  and  delivered  at 
Campbell's  office  upon  two  different  occasions  were 
apparently  taken  by  one  of  the  clerks  or  office  boys 
to  the  plaintiff  and  Mrs.  Reddy  for  execution.     The 
testimony  of  the  plaintiff  is  that  the  first  group  was 
brought  to  the  home  of  Mrs.  Reddy,  where  she,  the 
plaintiff*,    was    temporarily    staying.     They    hastily 
scanned  some  of  them,  and  then,  concluding  that 
they  would  not  have  been  sent  for  signature  unless 
they  had  Campbell's  approval,  they  signed  them  and 
turned  them  back  into  the  hands  of  the 'messenger. 
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The  number  of  the  papers  is  not  disclosed,  but  there 
were  many  of  them.  Later  on  another  bunch  was 
presented  to  the  phiintiff  by  someone  whom  she 
recognized  as  being  connected  with  CampbeH's 
office,  at  a  hotel  in  San  Francisco,  where  she  was 
temporarily  staying,  and  these  she  signed  in  the 
sam^e  way  and  upon  the  same  assumption.  Camp- 
bell himself  testifies  that  he  personally  took  the 
notary  public  to  the  hospital  and  there  procured  the 
[453]  execution  of  certain  of  the  papers  by  one  of 
the  Reddy  representatives,  who  was  ill  at  the  time. 
Unfortunately,  before  the  evidence  was  taken  in  this 
case,  both  of  the  representatives  of  the  Reddy  estate 
and  the  notary  public  died. 

Subsequently,  from  time  to  time,  but  under  just 
what  circumstances,  or  how  often,  or  when,  does  not 
appear,  these  papers  came  into  Benson's  hands,  and 
they  now  appear  to  have  consisted  of  a  large  num- 
ber of  deeds  conveying  the  base  lands  to  the  United 
States,  and  an  equal  number  of  applications,  signed 
by  the  owners  of  the  base  lands,  for  the  selection 
of  lieu  lands,  a  like  number  of  instruments  em- 
powering some  undesignated  person  to  make  selec- 
tions of  lieu  lands,  and  also  an  equal  number 
conferring  upon  designated  persons  irrevocable  au- 
thority to  convey  the  title  or  titles  of  the  lieu  lands 
to  purchasers  thereof.  It  seems  that,  under  the 
prevailing  rules  of  the  land  department,  the  right 
to  make  selections  of  lieu  lands  was  held  to  be  non- 
assignable, and  therefore  patents  always  issued  to 
the  grantors  of  the  base  lands.  It  consequently 
became  necessary  either  for  such  grantors  to  make 
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a  conveyance  to  the  purchasers,  or  to  authorize  an 
attorney  in  fact  to  make  such  conveyance,  and  the 
instruments  referred  to  seem  to  have  been  such  as 
were  sometimes  used  to  make  the  necessary  transfer 
complete. 

All  of  these  deeds  and  powers  of  attorney  were 
signed  by  the  plaintiff  and  the  two  representatives 
of  the  Reddy  estate,  and,  from  the  notarial  certifi- 
cate attached,  appear  to  have  been  duly  acknowl- 
edged before  a  notar}^  public.  The  plaintiff  testifies 
that  she  never  appeared  before  a  notary  public  or 
acknowledged  any  one  of  the  instruments,  and  that 
in  that  respect  the  certificates  are  all  false.  In  this 
position  she  is  strongly  corroborated  by  other  evi- 
dence, and  upon  the  whole  record  there  is  left  no 
room  for  doubt  that  her  testimony  is  time. 

During  the  3^ears  from  1900  to  1903  the  defendant 
Cobban  resided  at  Missoula,  in  the  State  of  Mon- 
tana, and  was  engaged  in  [454]  the  real  estate 
business  which  was  being  conducted  by  a  corpora- 
tion bearing  his  name.  In  1900  and  1901  he  and  a 
number  of  other  persons  in  Montana  associated 
themselves  together  for  the  purpose  of  assembling 
and  placing  upon  the  market  titles  to  valuable  tim- 
ber lands,  Cobban  being  put  forward  as  the  active 
agent  of  the  association.  Neither  Cobban  nor  his 
associates  personally  knew  Benson,  Campbell,  Conk- 
lin,  or  Reddy,  but,  in  some  manner  learning  of 
Benson's  possession  of  the  Monache  scrip,  Cobban 
negotiated  for  the  purchase  of  several  lots  thereof, 
aggregating  approximately  3,723.52  acres,  by  mail, 
for  the  purpose  of  enabling  him  and  his  associates 
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to  acquire  the  title  to  the  lands  now  in  controversy, 
which  were  at  the  time  public  timber  lands  of  the 
United   States.     The   scrip   was   purchased   in   the 
ordinary  course  of  business,  and  at  the  going  price, 
namely,  $4.00  per  acre.     From  time  to  time  as  the 
scrip  was  needed,  Cobban  ordered  it  from  Benson, 
and  the  same  was  sent  to  a  designated  bank,  either 
at  Butte,  Montana,  or  Boise,  Idaho,  where  the  pa- 
pers were  examined  by  Cobban  or  his  representative, 
and   they  being   found  to  be  satisfactory,  the  pur- 
chase price  was  paid  into  the  bank,  and  the  scrip 
delivered  to  the  purchaser.     This  scrip,  as  it  will  be 
understood,  was  made  up  of  substantially  the  pa- 
pers executed  by  the  owners  of  the  base  lands  as 
hereinbefore  detailed.     After  purchasing  the  scrip, 
Cobban  inserted  in  the  blank  application  to  select 
lieu  lands  a  description  of  the  lands  by  him  selected, 
and  also  inserted  in  one  of  the  powers  of  attorney 
such  description,  together  with  his  own  name,  and 
thereupon  the  papers  were  filed  in  the  proper  land 
office,  and  if  the  same  were,  upon  examination,  found 
to  be  satisfactory  by  the  Land  Department,  and  the 
exchange  was  approved,  patent  issued,  conveying 
title  to  the  selected  lands  to  the  plaintiff  and  the 
representatives    of   the    Reddy    estate.     Upon   the 
issuance    of   such   patent,    Cobban,    exercising   the 
authority  which  he  assumed  he  had,  as  holder  of 
the   scrip,  either  wrote,  or    caused    to    be  written, 
his  own  name  in  the  powers  of  attorney  which  had 
been  signed  in  blank  by  the     [455]     plaintiff  and 
her  co-owners,  and  thereupon  executed  a  deed  in  the 
name  and  upon  behalf  of  the  plaintiff'  and  the  rep- 
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resentatives  of  the  Reddy  estate,  conveying  such 
patented  selected  land  to  the  defendant  Weirick, 
as  trustee,  Weirick  having  been  chosen  by  his 
associates  as  their  representative,  to  take  the  title. 
Thereafter,  Cobban's  association  having  effected  a 
sale  of  all  of  the  lands  thus  acquired,  Weirick,  as 
such  trustee,  acting  upon  behalf  of  his  associates, 
and  with  their  approbation,  for  a  valuable  consider- 
ation transferred  the  title  to  the  purchaser,  the  de- 
fendant, Payette  Lumber  &  Manufacturing  Com- 
pany, in  whose  name,  as  has  already  been  stated, 
the  title  now  stands. 

Plaintiff  charges  that  Benson,  Campbell,  and  the 
defendants,  conspired  together  to  defraud  her,  that 
she  has  never  been  paid  the  stipulated  price,  that 
she  unwittingly  attached  her  signature  to  the  papers 
constituting  the  scrip,  that  she  never  in  fact  ac- 
knowledged the  execution  of  any  such  papers,  that 
their  deliverv  to  Benson  was  unauthorized  and  with- 
out  her  knowledge  or  consent,  and  that  the  powers 
of  attorney,  when  delivered  to  Cobban,  being  blank 
as  to  the  name  of  the  person  authorized  to  exercise 
the  powers,  were  ineffective  for  any  purpose,  and 
therefore  conferred  no  authority  upon  Cobban  to 
execute  any  deed  or  other  conveyance. 

We  may  put  aside  as  being  immaterial  the  fact 
that  the  notarial  certificates  attached  to  the  instru- 
ments constituting  the  so-called  ''scrip"  sold  to 
Cobban  were  false,  in  that  the  plaintiff  never 
appeared  before  a  notary  public  or  made  any  ac- 
knowledgment at  all;  as  between  the  parties 
acknowledgment  was  not  essential  to  their  validity. 
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So  also  it  is  thought  not  to  be  highly  important  to 
detemiine  whether,  by  the  original  agreement,  it 
was  contemplated  that  title  to  the  base  lands  should 
be  conveyed  directly  to  Benson,  as  is  asserted  by  the 
plaintiff,  or  was  to  be  relinquished  to  the  United 
States  substantially  in  the  manner  testified  to  by 
Benson  and  Campbell.  In  either  view,  the  [456] 
plaintiff  must  have  understood  that,  for  a  certain 
specified  price,  she  was  to  alienate  all  of  her  interest 
in  the  lands,  and,  that  being  the  case,  the  mere  fact 
that  the  conveyances  ran  to  the  United  States,  and 
not  to  Benson,  in  itself  furnishes  no  adequate  ground 
for  the  interposition  of  a  court  of  equity.  United 
States  vs.  ConkUn,  169  Fed.  177;  affirmed,  177  Fed. 
55.  Conklin  vs.  Cobban  (Cal.),  116  Pac.  34.  More- 
over, there  is  no  substantial  foundation  for  the 
charge,  elaborated  at  great  length  in  the  bill,  that 
Benson,  Campbell,  Weirick,  Cobban  and  others, 
conspired  to  defraud  the  plaintiff.  So  far  as  Cobban 
and  Weirick  are  concerned,  together  w^ith  their 
associates  and  the  promoters  and  officers  of  the 
defendant,  Payette  Lumber  &  Manufacturing  Com- 
pany, it  is  enough  to  sa}^  that  there  is  no  basis  for 
a  suspicion  even  that  they  purported  to  defraud,  or 
consciously  participated  in  any  scheme  or  con- 
spiracy to  defraud  either  the  United  States  or  the 
plaintiff.  They  purchased  the  scrip  by  mail  in  due 
course  of  business,  were  not  acquainted  with  either 
Benson  or  Campbell,  and  had  no  knowledge  of  the 
facts  of  which  the  plaintiff  now  complains.  While 
there  is  much  in  the  record  to  support  the  view  that 
Campbell  failed  to  properly  discharge  his  obligations 
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to  the  plaintiff,  it  cannot  be  held  that  he  conspired 
with  Benson,  or  at  any  time  entertained  corrupt  or 
improper  motives.  Such  delinquency  as  in  law  may 
be  properly  charged  against  him^  is  to  be  attributed 
to  a  want  of  personal  attention  upon  his  part,  and 
either  to  his  neglect  to  give  definite  instructions  to 
his  subordinates,  to  whom,  in  a  measure,  he  in- 
trusted the  business,  or  to  their  disregard  of  his 
instructions,  rather  than  to  any  design  or  w^illing- 
ness  to  wrong  the  plaintiff;  I  am  satisfied  that  there 
was  no  evil  intent.  That  Campbell  owed  some  duty 
to  the  plaintiff  cannot  be  controverted.  She  in- 
trusted to  his  keeping  the  instruments  of  convey- 
ance which  were  executed  jointly  by  her  and  the 
representatives  of  the  Reddy  estate,  either  because 
she  regarded  him  as  her  attorney,  or  because,  rec- 
ognizing him  as  the  [457]  attorney  for  the  Reddy 
estate,  and  reposing  great  confidence  in  him,  she 
assumed  that  he  would  deliver  the  instruments  only 
in  accordance  with  the  agreement,  of  the  terms  of 
w^hich  he  was  fully  advised.  Whether  formally  em- 
ployed as  an  attorney  or  not,  having,  with  full 
knowledge  of  the  conditions  upon  which  they  were 
to  be  delivered  to  Benson,  received  the  instruments, 
it  was  his  duty  either  to  return  them  to  plaintiff 
or  to  comply  with  such  conditions.  This,  however, 
is  not  an  action  to  determine  Campbell's  liability, 
nor  is  he  made  a  party  defendant,  and  therefore  the 
precise  nature  of  his  relation  to  the  plaintiff  is 
material  only  insofar  as  it  bears  upon  the  effect  upon 
the  plaintiff's  rights,  of  the  unauthorized  and  im- 
proper delivery  of  the  instruments  through  his  office 
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to  Benson,  and  bv  Benson  to  the  defendants  who 
purchased  them  for  vahie  and  without  knowledge 
of  any  wrongdoing.  And  in  disposing  of  that  issue, 
we  mav  dismiss  from  our  consideration  all  those 
instruments  used  merely  in  effecting  an  exchange 
of  lands  with  the  United  States.  Such  are  the  deeds 
executed  in  favor  of  the  United  States,  the  applica- 
tion to  select  lands  in  lieu  of  those  relinquished,  and 
powers  of  attorney  authorizing  the  making  of  such 
selections.  This  suit  is  based  upon  the  theory  that 
the  plaintiff  is  entitled  to  the  fruits  of  the  exchange, 
namely,  the  lands  patented  to  her  by  the  United 
States  in  consideration  of  her  relinquishment  of  title 
to  the  base  land's,  and  therefore  it  may  be  held  that, 
by  prosecuting  the  suit,  the  plaintiff  has  ratified  all 
proceedings  relating  to  such  exchange.  There  is, 
however,  no  evidence  to  support  the  theory  that  the 
plaintiff  ever  authorized  or  ratified  the  delivery  of 
any  power  of  attorney  '^to  convey,"  without  the 
prior  payment  to  her  of  the  full  purchase  price 
agreed  upon.  Whether  we  accept  the  theory  of 
the  plaintiff  or  that  of  the  defense, — whether  the 
understanding  was  a  transfer  directly  to  Benson  of 
the  Monache  lands  or  an  exchange  thereof  with  the 
Government,  and  thereupon  a  transfer  of  the  lieu 
lands  to  Benson  or  such  person  as  Benson  might 
[458]  designate, — according  to  all  of  the  testi- 
mony, payment  of  the  agreed  price  was  to  precede 
the  delivery  of  the  instruments  effecting  a  transfer 
of  the  title  or  the  control  of  the  title,  from  the  plain- 
tiff. Such  is  the  testimony  of  the  witnesses  for  the 
plaintiff,  Campbell,  in  the  most  emphatic  terms,  so 
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declares,  and  Benson,  in  effect,  admits  that  such  was 
the  understanding.  It  is  true,  I  think,  that,  when 
she  signed  the  large  number  of  documents  sent  to 
her  f]*om  Campbell's  office,  the  plaintiff  acted  with- 
out fully  understanding  their  legal  import,  but  even 
if  it  be  held  that,  having  voluntarily  attached  her 
signature,  she  is  chargeable  with  an  understanding 
of  their  meaning  and  legal  effect,  it  still  remains 
true  that  neither  expressly  nor  impliedly  did  she 
authorize  their  delivery  to  Benson.  Campbell  testi- 
fies that  it  was  not  his  understanding  that  such 
instruments  were  ever  to  be  executed,  and  that  per- 
sonally he  was  wholly  unaware  of  their  existence 
until  after  this  suit  was  commenced.  He  never  saw 
them,  and  did  not  deliver  them  to  Benson  or  author- 
ize their  delivery.  Benson  ventures  no  explanation 
and  advances'  no  theory  in  justification  of  their  de- 
livery to  him.  In  some  way,  it  does  not  appear  just 
how,  they  all  reached  his  office  bearing  false  notarial 
certificates  of  acknowledgment,  and  came  from 
either  Campbell's  office  or  directly  from  the  hands  of 
the  notary  public.  The  delivery  was  made  either 
by  the  notary  or  a  subordinate  in  Campbell's  office, 
but  whether  such  delivery  was  the  result  of  fraud- 
ulent collusion  or  only  innocent  inadvertence,  it  was 
not  in  accordance  with  the  original  agreement,  and 
had  the  authorization  or  consent  of  neither  Campbell 
nor  the  plaintiff. 

It  may  be  said  generally  that  there  is  nothing  in 
the  conduct  of  plaintiff,  unless  it  be  her  act  of  sign- 
ing the  powers  of  attorney  and  giving  them  back  into 
the  hands  of  Campbell's  clerk,  that  can  be  put  for- 
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ward  as  a  substantial  reason  why  she  [459] 
should  be  denied  equitable  relief.  She  did  not  know, 
and  had  no  reason  to  suspect,  that  the  powers  of 
attorney  had  been  delivered  to  Benson  until  long 
after  the  Cobban  sales  had  been  consummated,  and, 
upon  learning  of  the  facts,  with  reasonable  diligence, 
she  executed,  and  caused  to  be  recorded,  in  Boise 
County,  Idaho,  where  the  lands  are  situated,  a 
revocation  of  such  power.  This  revocation  was  filed 
January  16,  1903,  five  months  before  Cobban  and  his 
associates,  through  Weirick,  their  trustee,  sold  to 
the  defendant,  Payette  Lumber  &  Manufacturing 
Company.  Neither  expressly  nor  impliedly  has  she 
ratified  the  delivery  of  the  instruments,  and  since 
learning  of  their  delivery  she  has  consistently,  and 
with  reasonable  diligence,  proclaimed  her  unwilling- 
ness to  be  bound  thereby,  and  has  asserted  her 
ownership  of  the  selected  lands.  If  estopped  at  all, 
therefore,  or  barred  by  laches,  such  estoppel  or  bar 
must  be  found  in  the  act  of  signing  and  sending  the 
instruments  back  to  CampbelPs  office. 

The  substantial  facts  with  regard  to  the  payments 
made  to  the  plaintiff  are  not  in  controversy.  The 
amounts  paid  to  her  credit  on  account  of  the  entire 
transaction  aggregate  only  $2,750.  What,  if  any, 
part  of  this  amount  should  be  credited  to  the  Cobban 
sales  is  not  entirely  clear,  and  is  left  for  later  con- 
sideration. The  scrip  sold  to  Cobban  alone  covered 
3,723.52  acres,  on  account  of  which,  if  we  credit  the 
plaintiff  at  the  rate  of  one-half  of  $3.80,  or  $1.90  per 
acre,  there  became  due  to  her  the  sum  of  $7,074.68. 
These  sales  were  all  made,  and  the  money  arising 
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therefrom,  received  by  Benson,  between  the  1st  day 
of  February  and  the  1st  day  of  July,  1901. 

At  the  hearing,  counsel  for  the  defendants,  as- 
suming that  plaintiff  had  declined  an  offer  of  full 
payment,  earnestly  insisted  that  it  would  be  ex- 
tremely inequitable  to  permit  her  to  refuse  sub- 
stantially that  for  which  she  had  contracted,  and 
now  recover  title  to  these  lands  from  the  defendants, 
who  have  already  in  good  [460]  faith  made  full 
payment,  and  I  w^as  inclined  to  regard  such  a  view 
with  much  favor.  But  upon  a  most  careful  search 
of  the  record  I  do  not  find  the  assumption  of  tender 
well  founded.  At  one  point  the  witness  Campbell 
testified  that  the  plaintiff*  refused  further  pay- 
ments, but  the  statement  is  immediately  qualified 
in  such  a  way  as  to  leave  it  practically  worthless. 
Benson  evidently  seeks  to  leave  the  impression  that 
plaintiff  w^as  unwilling  to  receive  payment,  but  he 
seems  studiously  to  avoid  any  direct  statement  to 
that  effect,  and  clearly  all  of  his  testimony  upon 
the  point  relates  to  a  time  long  after  he  consum- 
mated the  sales  to,  and  received  full  payment  from, 
Cobban.  It  is  difficult  to  harmonize  Benson's  use 
of  the  powers  of  attorney  and  his  conduct  generally 
with  the  ordinary  standards  of  honesty  and  fair 
dealing.  In  his  letter  of  December  11,  1901,  written 
to  Campbell,  in  response  to  the  latter 's  request  for 
a  report  as  to  the  status  of  the  whole  matter,  he  uses 
the  following  language:  ^'All  of  the  land,  except 
400  acres,  has  been  deeded  to  the  United  States,  and 
deeds  placed  upon  record,  and  selections  made  of 
other  lands  in  accordance  with  the  provisions  of  the 
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Act  of  Congress  of  June  4,  1897  (30  Stats.  36). 

^^This  was  all,  or  nearly  all,  located  for  parties 
who  were  desirous  of  securing  title  to  unoccupied 
government  lands  of  the  United  States,  under  the 
provisions  of  contracts  or  agreements  which  in 
terms  provided  that  after  the  land  selected  in  lieu 
of  the  lands  surrendered  had  been  located  and  ?aid 
locations  had  been  accepted  by  the  Commissioner 
of  the  General  Land  Office,  and  proper  evidence  fur- 
nished thereof,  that  the  parties  in  whose  interests 
the  locations  were  made,  would,  upon  the  delivery 
of  a  deed  conveying  the  right  of  the  owners,  pay  the 
amounts  agreed  upon. 

^^Up  to  the  present  date  there  has  not  been  a  sin- 
gle location  accepted  by  the  Commissioner  of  the 
General  Land  Office.  [461]  It  is  my  intention  just 
as  soon  as  these  acceptances  can  be  had  to  ask  for 
a  confirmation  of  the  sales  by  the  Court  so  that 
settlements  can  be  made  to  both  the  owners  and  the 
parties  in  whose  interests  the  locations  were  made. 
We  have  been  bringing  ever}^  effort  to  bear  to  get 
the  Commissioner  of  the  General  Land  Office  to  act 
upon  these  matters,  and  as  he  has  lately  added  sev- 
eral to  the  woi'king  force  in  his  office  it  is  likely  we 
will  not  have  very  much  longer  to  wait." 

Clearly,  he  thus  intended  to  give  the  impression 
that  the  original  owners  still  controlled  the  title, 
and  that  no  money  had  been  paid  by  the  purchasers, 
and  that  payment  would  be  made  only  upon  the  de* 
livery  of  proper  deeds  by  the  original  owners, 
whereas  in  truth  the  fact  was  that,  months  prior 
thereto,  he  had  received,  in  installments,  the  full 
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purchase  price  for  the  scrip  covering  all  of  the  lands 
described  in  the  bill,  and  had  delivered  to  Cobban 
the  several  powers  of  attorney  purporting  to 
authorize  the  transfer  of  title  from  the  plaintiff  and 
the  Reddys  to  unnamed  purchasers.  By  implica- 
tion the  letter  recognizes  the  correctness  of  the  plain- 
tiff's contention,  that  she  was  to  convey  title  only 
upon  receiving  payment  in  full,  and  the  fact  was 
concealed  that  the  instruments  now  under  consider- 
ation were  in  existence  at  all.  There  were  doubtless 
some  negotiations  looking  to  a  settlement  of  the 
whole  controversy,  and  not  improbably  Benson  con- 
ditionally offered  to  make  certain  payments,  but 
there  never  was  an  unconditional  or  actual  tender  to 
the  plaintiff  of  what  was  clearly  due  her  upon  ac- 
count of  the  Cobban  sales.  From  the  record  the  in- 
ference is  unavoidable  that,  if  Benson  had,  during 
the  year  1901,  or  during  the  larger  part,  at  least,  of 
the  year  1902,  offered  to  account  for  and  pay  over 
the  moneys  arising  from  the  Cobban  sales,  he  would 
have  been  met  with  no  hesitation  upon  the  part  of 
the  plaintiff  in  accepting  pajnnent,  but,  as  appears 
from  the  letter  above  referred  to,  he  was  putting  her 
demands  for  [462]  payment  off  by  evasion  and 
deception.  After  the  plaintiff  learned,  through  in- 
quiries prosecuted  by  her  son,  in  the  year  1902,  that 
her  understanding  of  the  agreement  was  being  vio- 
lated, and  especially  when  it  appeared  that  Benson 
had  come  into  possession  of,  and  had  improperly 
disposed  of,  the  powers  of  attorney  to  convey,  not 
without  reason  she  looked  with  suspicion  upon,  and 
was  reluctant  to  accept,  offers  of  partial  payment. 
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She  had  a  right  to  know  the  facts,  and  this  knowl- 
edge was  denied  to  her.  Benson  declined  to  discuss 
the  matter  except  through  or  with  Campbell,  and 
Campbell,  for  some  reason,  was  very  difficult  of  ac- 
cess. It  may  be  conceded  that  had  the  plaintiff  and 
her  son  gone  about  their  investigation  in  a  more  di- 
rect way,  and  had  they  insisted  upon  getting  Ben- 
son and  Campbell  together,  and  upon  having  a  full 
and  comprehensive  report  upon  the  whole  transac- 
tion, certain  unfortunate  misunderstandings  might 
have  been  avoided,  and  possibly  a  satisfactory  set- 
tlement secured,  but  in  passing  criticism  upon  the 
course  pursued  we  must  adjudge  the  conduct  of  the 
plaintiff  and  her  son  in  the  light  which  they  then  had 
rather  than  in  the  light  of  the  facts  later  disclosed. 
Xot  without  some  apparent  reason,  they  doubtless 
entertained  a  suspicion  that  Benson  and  Campbell 
were  in  collusion  for  some  purpose  antagonistic  to 
their  interests,  and  that  it  would  be  useless,  if  not 
perilous,  to  advise  them  of  such  suspicion  until  cer- 
tain facts  had  been  learned  from  disinterested 
sources.  While  the  course  pursued  is  not  free  from 
criticism,  it  is  not  thought  to  be  such  as  should  de- 
bar the  plaintiff  from  seeking  relief  in  a  court  of 
equity.  It  may  be  thought  that,  the  fact  that  the 
Keddys  were  paid  much  larger  amounts  than  were 
paid  to  the  plaintiff  tends  strongly  to  corroborate  the 
theory  that  plaintiff  refused  to  accept  payment,  but 
it  seems  that  from  time  to  time  Campbell,  putting 
forward  the  needs  of  Mrs.  Reddy  for  money, 
strongly  urged  Benson  to  make  advances  to  her. 
Campbell  testified  that  he  understood  that     [463] 
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the  moneys  so  paid  were  not  the  proceeds  of  sale, 
but  were  advanced  from  time  to  time  by  Benson,  in 
anticipation  of  such  sales,  and  in  view  of  the  state- 
ments contained  in  Benson's  letter  of  December 
lltb,  it  is  not  improbable  that  from  time  to  time  he 
led  Campbell  to  believe  that,  under  the  contract, 
there  was  nothing  legally  due  from  him,  and  that 
the  pa}Tiients  which  he  made  were  to  be  understood 
as  advancements  only.  In  that  view,  Campbell  was 
justified  in  turning  over  to  Mrs.  Reddy  alone  such 
sums  as  he  received,  for  they  were  by  Benson  paid 
to  her  credit  exclusively,  whereas  it  was  his  duty  to 
distribute  equally  between  her  and  the  plaintiff  all 
proceeds  arising  from  the  sales  of  lands. 

We  are  thus  brought  to  a  consideration  of  what 
seems  to  be  the  controlling  issue  of  the  case,  namely, 
to  what  extent,  if  at  all,  is  the  plaintiff  bound  by  the 
unauthorized  delivery  of  the  blank  powers  of  attor- 
ney to  convey.  The  defendant  corporation,  relying 
upon  the  maxim  that  where  one  of  two  innocent  per- 
sons must  bear  a  loss  due  to  the  injurious  act  of  an- 
other, he  must  sustain  the  loss  who  has  put  it  within 
the  power  of  such  other  person  to  do  the  wrong,  ear- 
nestly^ insists  that,  having  executed  the  powers  and 
returned  them  to  Campbell,  her  agent,  the  plaintiff 
must  suffer  the  consequences  of  their  unauthorized 
delivery.  Upon  the  facts  before  it,  the  Supreme 
Court  of  California  adopted  such  view  in  Conklin 
vs,  Benson,  cited  supra.  It  is  to  be  said,  however, 
that  while  that  case  involved  the  same  general  trans- 
actions, the  ultimate  facts  upon  which  the  Court 
seems  to  have  placed  its  decision  are,  in  some  mate- 
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rial  respects,  different  from  the  findings  warranted 
by  the  present  record.  In  that  case  it  was  found 
that  when  the  powers  of  attorney  were,  by  Benson, 
delivered  to  the  purchaser,  they  were  complete,  and 
the  inference  is  drawn  that  they  were  in  that  condi- 
tion when  they  left  the  plaintiff's  hands.  Here  it  is 
conceded  that  when  the  plaintiff  signed  the  instru- 
ments, and  indeed  [464]  until  some  time  after 
they  were  delivered  to  Cobban,  they  were  blank,  at 
least  as  to  the  name  of  the  person  authorized  to  ex- 
ercise the  specified  powers.  It  was  further  substan- 
tially found  in  that  case  that  all  the  moneys  due  on 
account  of  the  purchase  price  of  the  lands  had  been 
paid  over  by  Benson  to  Campbell,  and  that  the  de- 
linquency, if  any,  in  making  payment  to  the  plain- 
tiff, was  with  Campbell,  the  plaintiff's  agent,  and 
not  with  Benson.  Here  it  appears  that  nothing  in 
excess  of  $2,750  on  account  of  the  entire  transaction 
was  ever  paid  by  Benson  to  any  person,  to  the  credit 
of  the  plaintiff.  In  the  third  place,  in  appl5dng  the 
principle  of  the  maxim  above  referred  to,  the  Cali- 
fornia court  appears  to  have  assumed  that  Campbell 
and  Benson  were  the  general  agents  for  the  plain- 
tiff for  the  sale  of  these  lands,  whereas  the  record 
here  does  not  support  the  theory  of  such  general 
agency.  Again  it  was  there  assumed  that  Campbell, 
the  plaintiff's  agent,  knowingly  delivered  the  papers 
to  Benson,  while  here  it  appears  that  Benson's  pos- 
session thereof  was  without  his  knowledge  or  con- 
sent. 

1.     Under  all  of  the  circumstances  of  the  case,  did 
the  blank  powers  of  attorney  operate  to  confer  upon 
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Cobban  power  to  convey?  The  answer,  it  is 
thought,  must  be  in  the  negative.  The  rules  by 
which  the  validity  of  a  power  of  attorney  to  trans- 
fer the  title  to  real  estate  is  governed  are  substan- 
tially the  same  as  those  which  apply  to  conveyances 
themselves.  If  a  deed  to  real  estate  is  executed, 
with  the  name  of  the  grantee  left  blank  the  deed  is 
inoperative  until  the  name  is  inserted  by  some  per- 
son authorized  so  to  do.  Formerly  the  rule  was  that 
such  authority  must  be  evidenced  in  writing,  but  it 
is  now  held  in  many  jurisdictions  that  parol  author- 
ity is  sufficient.  Devlin  on  Deeds,  3d  ed.,  sec.  356. 
But,  as  was  said  by  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  in  Allen  vs,  Withrow,  110 
[464^4]  U.  S.  119,  even  where  the  more  liberal 
rule  is  recognized,  there  are  still  ^^two  conditions 
essential  to  make  a  deed,  thus  executed  in  blank,  op- 
erate as  a  conveyance  of  the  property  described  in 
it;  the  blank  must  be  filled  by  the  party  authorized 
to  fill  it,  and  this  must  be  done  before  or  at  the  time 
of  the  delivery  of  the  deed  to  the  grantee  named." 
Putting  aside  the  question  as  to  the  time  Cobban  in- 
serted his  name  in  the  blank  instruments,  it  is  suf- 
ficient to  say  that  he  had  no  authority  at  all  so  to  do. 
If  it  be  conceded  that  such  authority  need  not  be  in 
writing,  and  that  it  need  not  even  be  expressly  con- 
ferred, it  still  remains  true  that  in  some  manner  it 
must  emanate  from  the  grantor.  It  is  not  pretended 
that  in  the  present  case  the  plaintiff,  in  writing  or 
otherwise,  expressly  authorized  Cobban  to  act  as  her 
agent  in  this  respect,  and  authority,  if  any  there 
was,  arose  by  implication  alone.     But  from  what 
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fact  or  facts  can  the  inference  of  such  authority  be 
legitimately  drawn?  Where  a  grantor  receives  the 
purchase  price  agreed  upon  and  delivers  a  deed,  oth- 
erwise complete,  from  these  facts  alone  it  may,  not 
improperly,  be  inferred  that  he  intended  to  author- 
ize the  purchaser  to  insert  the  name  of  the  grantee 
in  the  blank  left  for  that  purpose.  Such  would  be 
a  natural  inference.  But  the  plaintiff  here  did  not 
deliver  these  papers,  nor  did  she  receive  the  stipu- 
lated purchase  price.  They  came  into  Cobban's  pos- 
session through  the  fraud  of  Benson,  either  actual 
or  constructive,  and  without  the  knowledge  or  con- 
sent of  the  plaintiff,  or  of  her  agent,  assuming  that 
Campbell  was  her  agent.  She  had  never  heard  of 
Cobban,  and,  prior  to  the  meeting  at  Campbell's  of- 
fice, Benson  had  been  a  total  stranger  to  her.  The 
payment  to,  and  the  receipt  by,  Benson  of  the  pur- 
chase money  paid  by  Cobban  gives  rise  to  no  impli- 
cation. It  is  not  the  pajTiient  of  the  purchase 
money  by  the  purchaser,  but  the  receipt  by  the 
grantor,  that  tends  to  disclose  the  grantor's  intent. 
Benson  had  no  authority  to  receive  the  purchase 
money  for  the  plaintiff;  he  was  not  her  agent,  and 
[465]  probably  never  thought  of  the  relation  ex- 
isting between  himself  and  the  plaintiff  as  that  of 
agency.  In  his  transactions  with  Cobban,  he  was 
the  vender,  and  in  his  relations  with  the  plaintiff  he 
was  the  vendee  or  purchaser.  Certainly  it  would 
be  quite  as  reasonable  to  hold  that  he  was  the  agent 
of  Cobban  to  deliver  the  purchase  money  to  the 
plaintiff  as  to  hold  that  he  was  the  agent  of  the  plain- 
tiff to  receive  it.     My  conclusion  is  that,  when  Cob- 
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ban  purchased  these  instruments,  he  took  them  at 
his  peril.  Upon  their  face  they  appeared  to  be  in- 
complete, and  therefore  inoperative,  and  to  give 
them  effect  it  was  requisite  that  the  name  of  a  qual- 
ified person  be  inserted  by  someone  authorized  so 
to  do.  The  authority  was  not  conferred  by  the 
naked  instruments  themselves,  and  Cobban  was 
bound  to  know  that,  unless  it  was  evidenced  by  some 
writing  or  express  declaration  of  the  plaintiff,  he 
must,  if  he  would  rely  upon  the  power  which  the  in- 
struments purported  to  grant,  establish  facts  from 
which  it  could  legitimately  be  inferred.  Such  facts 
the  record  fails  to  disclose,  and  the  instruments  must 
therefore  be  held  to  be  inoperative. 

2.  It  is  further  thought  that,  aside  from  the  fact 
that  the  instruments  were  in  blank,  the  plaintiff  is 
not  bound  by  their  unauthorized  delivery.  If  it  be 
assumed  that  Campbell  directed  or  consented  to  such 
delivery,  he  acted  in  violation  of  his  instructions, 
and  transcended  his  authority.  As  clearly  under- 
stood by  all  parties,  Benson  was  to  receive  posses- 
sion of  the  deeds  or  other  instruments  divesting  the 
plaintiff  of  her  title,  or  putting  out  of  her  hands  the 
control  thereof,  only  after  he  had  paid  in  full  the 
purchase  price.  I  am  aware  that  the  line  between 
a  general  and  a  special  agency  is  not  always  well  de- 
fined, but  in  no  view  of  the  record  can  it  be  held  that 
Campbell  had  the  authority  of  a  general  agent  to 
bind  the  plaintiff;  his  authority  was  limited  to  a 
very  narrow  scope.  The  temis  of  the  [466]  sale 
had  all  been  arranged  between  the  principals,  in 
Campbell's  presence.     Benson  was  to  draft  the  pa- 
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pers,  and,  after  their  execution,  they  were  to  be  de- 
posited by  Campbell  in  escrow  with  the  Anglo-Cali- 
fornian  Bank,  with  instructions  to  deliver  to  Ben- 
son upon  receipt  of  the  stipulated  amount.  While 
Campbell  has  no  recollection  that  the  papers  were 
so  to  be  placed  in  escrow,  he  does  remember  that  it 
was  agreed  that  payment  should  be  made  through 
the  Angio-Californian  Bank.  But,  if  the  papers 
were  not  to  be  left  with  the  bank,  it  is  difficult  to  un- 
derstand why  payment  through  that  particular 
bank,  or,  for  that  matter,  through  any  bank,  should 
have  been  discussed  or  considered  important. 
Upon  the  one  side  it  was  doubtless  insisted  that  the 
conveyances  should  not  be  delivered  until  payment 
was  made,  and,  upon  Benson ^s  side,  he  doubtless  de- 
sired assurance  of  such  delivery  when  he  tendered 
payment,  and,  altogether,  it  would  seem  that  a  de- 
posit in  escrow  was  a  very  natural  course  to  pursue, 
and  I  am  inclined  to  think  that  the  plaintiff's  ver- 
sion of  the  understanding  is  correct.  Campbell's 
duties,  therefore,  were  few  and  simple,  and  his  au- 
thority limited;  little,  if  an}i;hing,  was  left  to  his 
judgment,  and  he  had  no  discretion  touching  the 
conditions  upon  which  delivery  was  to  be  made  to 
Benson.  Under  the  rule  of  special  agency,  in  deal- 
ing with  him  and  accrediting  his  acts,  third  persons 
were  bound,  at  their  peril,  to  take  cognizance  of 
the  limitations  of  his  authority.  '^It  is  believed  to 
be  a  general  rule  that  an  agent  with  limited  powers 
cannot  bind  his  principal  when  he  transcends  his 
power.  It  would  seem  to  follow  that  a  person  trans- 
acting business  with  him  of  the  credit  of  his  princi- 
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pal,  is  bound  to  know  the  extent  of  his  authority. '^ 
Scliummelpennich  vs.  Bayard,  26  U.  S.  263;  p.  op. 
290.  The  power  of  Campbell  was  analogous  to  that 
of  an  escrow  holder.  The  understanding  was  that 
he  should  make  a  deposit  of  the  papers  in  escrow, 
and,  having  failed  to  comply  with  that  understand- 
ing, [467]  he  must  be  deemed  to  have  retained 
them,  in  substantially  the  capacity  of  an  escrow  de- 
positary; certainly  his  authority  to  deliver  was  no 
greater  than  would  have  been  the  authority  of  the 
Anglo-Californian  Bank  if,  in  accordance  with  the 
agreement,  it  had  received  them,  under  the  stipu- 
lated instructions.  The  unauthorized  delivery  of  an 
escrow  deed  does  not  operate  to  effect  a  transfer  of 
title.  ''The  great  weight  of  authority  sustains  the 
view  that  an  unauthorized  delivery  of  the  instrument 
conveys  no  title  or  gives  no  right,  even  in  favor  of 
an  innocent  sub-vendee,  without  notice  of  the  condi- 
tions or  events  stipulated  in  the  escrow  contract; 
and  the  authorities  are  very  strong  where  the  escrow 
has  been  obtained  or  delivered  through  fraud.  The 
principle  on  which  the  doctrine  rests  is  that  an  in- 
strument delivered  in  violation  of  the  terms  on 
which  it  has  been  placed  as  an  escrow  is  not,  in  fact, 
delivered,  and  that  its  possession  by  the  grantee  is 
no  more  effective  to  convey  title  than  would  be  the 
possession  of  a  forged  or  stolen  instrument.  Some 
authorities  proceed  on  the  theory  that  a  depositary 
is  a  special  agent  of  the  depositor,  and  therefore,  his 
powers  being  limited  to  the  condition  of  the  deposit, 
one  who  claims  through  him  takes  the  risk  of  the 
agent  exceeding  his  powers."     16  Cyc.  581.     ''Until 
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the  condition  has  been  performed  and  the  deed  de- 
livered over,  the  title  does  not  pass,  but  remains  in 
the  grantor.  If  the  condition  is  not  performed,  the 
grantee,  we  have  seen,  is  not  entitled  to  the  deed. 
If  the  depositary  deliver  the  deed  without  authority 
to  do  so  from  the  grantor,  or  if  the  grantee  obtain 
possession  of  it  fraudulently,  mthout  performing 
the  condition,  the  deed  is  void.  The  deed  thus  ob- 
tained conveys  no  title  either  to  the  grantee  or  pur- 
chasers under  him."  Devlin  on  Deeds,  3d  ed.,  sec. 
322.  While  not  expressly  deciding  the  precise  ques- 
tion, the  Supreme  Court  of  the  United  States,  in 
Provident  Trust  Company  vs,  [468]  Mercer 
County,  170  U.  S.  593,  604,  distinguishes  between  the 
case  of  a  bona  fide  purchaser  of  negotiable  paper, 
wrongfully  delivered  by  an  escrow  holder,  and  that 
of  a  purchaser  of  real  estate  under  similar  condi- 
tions, seems  to  quote  \^ith  approval  the  language  of 
Chief  Justice  Bigelow,  in  Fearing  vs.  Clark,  16 
Gray,  74,  76,  as  follows:  **The  rule  is  different  in 
regard  to  a  deed,  bond,  or  other  instrument  placed 
in  the  hands  of  a  third  person  as  an  escrow,  to  be 
delivered  on  the  happening  of  a  future  event  or  con- 
tingency. In  that  case  no  title  or  interest  passes 
until  a  delivery  is  made,  in  pursuance  of  the  terms 
and  conditions  upon  which  it  was  placed  in  the 
hands  of  the  party  to  w^hom  it  was  intrusted." 
Speaking  for  the  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit,  Judge  Gilbert,  in  Balfour  vs.  Hop- 
kins, 93  Fed.  564,  uses  the  follomng  language:  ^*The 
authorities  are  not  in  entire  harmony  as  to  the  effect 
of  the  delivery  of  a  deed  which  has  been  left  in  es- 
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crow  to  be  delivered  to  the  grantee  upon  the  per- 
formance of  a  condition,  and  which  has  been  wrong- 
fully delivered  before  the  condition  was  performed. 
The  decided  weight  of  authority  seems  to  sustain  the 
view  that  such  a  delivery  is  inoperative  to  convey 
title,  even  in  favor  of  an  innocent  purchaser,  with- 
out notice,  unless  the  grantor  has,  by  some  act  or 
conduct  of  his  own,  estopped  himself  to  deny  the 
delivery."  In  Count ij  of  Calhoun  vs.  American 
Emigrant  Company,  93  U.  S.  124,  it  was  said:  ^^Be- 
vond  doubt,  the  deed  of  the  lands  was  delivered  to 
the  clerk  of  the  respondents  as  an  escrow,  and  sub- 
ject to  the  condition  that  it  should  not  be  delivered 
to  the  grantee  until  they  gave  a  mortgage  to  secure 
the  full  performance  of  the  agreement  under  which, 
the  deed  was  executed;  but  it  is  equally  clear  that 
the  condition  required  to  be  fulfilled  before  the  de- 
livery could  be  made  was  never  performed,  and  the 
rule  is  established  by  repeated  decisions  that,  where 
a  deed  is  delivered  as  an  escrow,  nothing  passes  by 
the  deed  unless  the  [469]  condition  is  per- 
formed." See,  also,  Knapp  vs.  Nelson  (Colo.),  92 
Pac.  912;  Tyler  vs.  Cate  (Ore.),  45  Pac.  800;  Brad- 
ford vs.  Durham  (Ore.),  101  Pac.  897;  Powers  vs. 
Rude  (Okla.),  79  Pac.  89;  Bowers  vs.  Cottrell 
(Idaho),  96  Pac.  936. 

3.  In  the  third  place,  whatever  may  have  been 
Campbell's  authority,  he  did  not  knowingly  deliver 
the  instruments.  In  some  unexplained  manner, 
they  came  into  Benson's  possession,  ^vithout  Camp- 
bell's knowledge  or  consent.  Campbell's  positive 
disclaimer  of  knowledge  is  corroborated  by  the  facts 
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and  circumstances  of  the  case.  It  is  wholly  improb- 
able that,  experienced  lawyer  that  he  was,  he  would, 
knowingly,  authorize  or  acquiesce  in  the  course  pur- 
sued in  this  case,  and  thus  needlessly  jeopardize  the 
interests  of  his  clients.  Whether  Benson  procured 
the  papers  by  deception  or  through  the  inadvertence 
of  the  clerks  in  Campbeirs  office,  his  acceptance  and 
use  of  them  constituted  a  fraud  upon  the  plaintiff's 
rights.  There  was  no  legal  delivery  of  the  instru- 
ments, either  by  the  plaintiff  or  by  her  agent. 
Bowers  vs,  Cottrell,  96  Pac.  936. 

It  is  to  be  added  that,  while,  as  has  already  been 
said,  the  defendants  are  guilty  of  no  moral  wrong, 
and  are  wholly  exonerated  from  the  charges  of 
fraud  preferred  in  plaintiff's  bill,  it  is  doubted 
whether,  in  purchasing  the  scrip,  they  exercised  that 
measure  of  care  required  of  those  who  would  claim 
the  protection  of  the  maxim  which  they  invoke.  To 
some  extent,  as  testified  to  by  Cobban,  the  custom 
may  have  prevailed  of  buying  conveyances  and  pow- 
ers of  attorney  executed  in  blank,  but,  custom  or  no 
custom,  such  purchase  is  attended  with  great  haz- 
ards. However,  aside  from  that  feature  of  the 
** scrip,"  we  find  that  these  powers  of  attorney  were 
signed  by  the  administrators  of  the  Reddy  estate 
jointly  with  the  plaintiff,  and  while  this  fact  was  ap- 
parent upon  the  face  of  the  instruments  themselves, 
they  were  accepted  without  any  [470]  inquiry  on 
the  part  of  Cobban  as  to  the  legal  authority  of  the 
administrators  to  execute  them.  There  was  cer- 
tainly no  presumption  that  these  administrators, 
residing  in  California,  and  appointed  by,  and  act- 
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ing  only  under,  the  authority  of  a  California  court, 
had  the  power  to  delegate  to  an  unknown  agent  the 
authority  to  convey  lands  belonging  to  the  estate  of 
their  intestate,  situate  in  Idaho.  To  be  sure,  this 
consideration  does  not  relate  to  the  plaintiff's  inter- 
est in  the  lands,  but  if,  in  the  exercise  of  what  would 
seem  to  have  been  ordinary  prudence,  Cobban  had 
set  on  foot  inquiry  concerning  the  validity  of  the 
powers  of  attorney  so  far  as  they  concerned  the 
Reddy  interests,  doubtless  he  would  have  discovered 
facts  which  would  have  put  him  upon  his  guard  as 
to  the  plaintiff's  rights. 

Now,  as  to  the  relief  to  be  awarded  to  the  plain- 
tiff. Under  the  circumstances,  our  purpose  should 
be  to  protect  her  rights  in  such  a  manner  as  wdll  be 
least  injurious  to  the  defendants.  To  grant  that  for 
which  she  specifically  prays  might  work  great  and 
unnecessary  hardship  to  them.  It  is  not  improba- 
ble that  expenses  aggregating  considerable  amounts 
have  been  incurred  in  procuring  title  to  the  selected 
lands,  and  in  caring  for  the  timber  growling  thereon, 
and  in  paying  taxes  and  other  charges ;  nor  is  it  un- 
likely that  the  lands  are  now^  of  a  value  greatly  in 
excess  of  the  amount  due  to  the  plaintiff  under  her 
contract  with  Benson.  It  would  therefore  seem  to 
be  inequitable  to  award  to  the  plaintiff  property  the 
value  of  which  is,  in  a  large  measure,  the  fruit  of 
the  defendant's  expenditure,  foresight  and  care. 
If  the  plaintiff  receives  the  amount  which  Benson 
should  have  paid  to  her,  she  will  have  suffered  no 
substantial  injury;  she  will  thus  have  gotten  what 
she  contracted  for.     Time  was  not  of  the  essence  of 
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her  agreement  with  Benson,  and  it  would  seena  that 
the  rights  of  all  parties  can  now  best  be  conserved 
by  requiring  its  substantial  performance.  In  the 
[471]  course  of  her  testimony,  the  plaintiff  de- 
clared that  what  she  wanted  was  pay  for  the  land, 
and  in  the  course  of  their  argument  her  counsel  re- 
iterated that  the  plaintiff  desired  nothing  inequita- 
ble, but  that  she  was  entitled  either  to  the  land  or 
the  stipulated  purchase  price.  I  have  therefore 
concluded  that  if  the  defendants  will,  within  a  rea- 
sonable time  hereafter  to  be  specified,  pay  to  the 
plaintiff  the  amount  due  to  her,  under  the  terms  of 
the  Benson  agreement,  she  will  be  required  to  exe- 
cute to  the  defendant  corporation  a  proper  instru- 
ment of  conveyance,  and  thereupon  the  relief  which 
she  specifically  prays  for  will  be  denied;  otherwise, 
in  default  of  such  payment,  her  prayer  will  be 
granted. 

My  present  impression  is  that  the  record,  as  it 
now  stands,  does  not  enable  me  to  make  an  intelli- 
gent finding  as  to  the  precise  amount  due  the  plain- 
tiff under  the  Benson  agreement,  and  it  is  possible 
that  it  wdll  be  necessary  to  take  further  evidence. 
However,  before  making  any  order  in  the  premises, 
I  will  hear  further  from  counsel,  and  to  that  end  the 
several  attorneys  are  requested  to  be  present  in  court 
on  Monday,  July  29th,  at  10  o'clock  A.  M. 

Dated  Julv  26th,  1912. 

[Endorsed] :  Filed  July  26,  1912.  A.  L.  Richard- 
son, Clerk.     [472] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division, 

IN  EQUITY— CONSOLIDATED  NUMBER 

SIXTY. 

UNITED  STATES  OF  AMERICA  and  MOLLIE 
CONKLIN, 

Complainants, 

vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually, 
and  also  as  Trustee;  PAYETTE  LUMBER 
AND   MANUFACTURING   COMPANY,   a 

Corporation  et  al., 

Defendants. 

Stipulation  [of  Facts]. 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  solicitors  for  the  complainant,  Mollie  Conklin, 
and  the  solicitors  for  the  defendants,  R.  M.  Cobban, 
E.  B.  Weirick,  individually,  and  E.  B.  Weirick,  as 
Trustee,  and  Payette  Lumber  and  Manufacturing 
Company,  a  corporation,  that  for  the  purpose  of  en- 
abling the  Court  to  make  a  finding  as  to  the  amount 
due  the  complainant,  Mollie  Conklin,  under  the 
Benson  agreement,  and  to  avoid  the  necessity  of  tak- 
ing additional  evidence  herein,  that  the  evidence 
shall  be  deemed  for  the  purpose  of  entering  final 
order  in  this  cause,  to  show  the  following  facts: 

That  the  total  acreage  of  land  embraced  in  what 
is  known  as  the  ^^Monache  Lands"  is  Nine  Thou- 
sand Six  Hundred  (9,600)  acres. 

That  the  payment  of  Tw^o  Thousand  Seven  Hun- 
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dred  Fifty  Dollars  ($2,750.00)  made  to  the  com^ 
plainant,  Mollie  Conklin,  by  Benson,  on  account  of 
such  agreement,  shall  be  deemed  a  credit  on  the 
price  that  should  have  been  paid  to  complainant, 
Mollie  Conklin,  for  the  lands  involved  in  this  action, 
in  the  ratio  that  the  lands  involved  herein  bears  to 
the  total  acreage  of  the  Monache  Lands.     [473] 

This  stipulation  shall  not  be  binding  upon  any  of 
the  parties  hereto  other  than  as  to  this  action  and 
shall  not  be  used  or  considered  as  in  anywise  bind- 
ing in  any  other  cause  or  action,  and  it  is  further 
understood  that  in  making  this  stipulation  that  the 
parties  thereto  shall  not  be  deemed  to  waive  any  ob- 
jection to  the  decision  of  the  Court  in  this  action  or 
to  any  relief  granted  herein,  but  that  this  stipula- 
tion shall  be  solely  confined  to  supplying  facts  in  the 
record  for  the  purpose  of  enabling  the  Court  to 
make  a  finding  as  to  the  amount  due  complainant, 
Mollie  Conklin,  under  the  decision  on  the  lands  in- 
volved herein. 

Dated  October  29th,  1912. 

WM.  B.  DAVIDSON  and 
N.  E.  CONKLIN, 
Solicitors  and  of  Counsel  for  Complainant,  Mollie 
Conklin. 

CAVANAH,  BLAKE,  &  MacLANE, 
Solicitors  and  of  Counsel  for  Payette  Lumber  and 
Manufacturing  Company. 

RICHARDS  &  HAGA, 
Solicitor  and  of  Counsel  for  Defendants  R.  M.  Cob- 
ban, E.  B.  Weirick,  Individually,  and  also  E.  B. 
Weirick,  as  Trustee. 
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[Endorsed] :  Piled  Nov.  4,  1912.     A.  L.  Richard- 
son, Clerk.-     [474] 


In  the  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division. 

IX  EQUITY— CONSOLIDATED  No.  60. 

UNITED  STATES  OF  AMERICA  and  MOLLIE 
CONKLIN, 

Complainants, 
vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually, 
and  also  as  Trustee;  PAYETTE  LUMBER 
AND  MANUPACTURING  COMPANY,  a 
Corporation;  JOHN  A.  BENSON  and  JO- 
SEPH C.  CAMPBELL, 

Defendants. 

Decree. 

This  cause  coming  on  to  be  heard  upon  the  plead- 
ings and  proofs  and  the  stipulations  of  counsel  as  to 
facts  deemed  to  be  shown  by  the  record  in  this  case, 
and  the  Court  having  considered  the  same  and  the 
arguments  of  counsel,  and  being  duly  advised  in  the 
premises,  it  is  ORDERED,  ADJUDGED  AND 
DECREED  as  follows: 

1.  That  the  powers  of  attorney  as  alleged  in 
Complainant  Mollie  Conklin's  amended  bill  of  com- 
plaint herein,  each  purporting  to  have  been  executed 
by  the  complainant  Mollie  Conklin,  and  appointing 
the  defendant,  R.  M.  Cobban  as  attorney  in  fact  for 


vs.  Mollie  Conklin.  523 

the  said  complainant,  and  more  specifically  de- 
scribed as  follows: 

Power  of  Attorney,  dated  June  28,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  386  of  the 
records  of  Boise  Countv,  State  of  Idaho. 

Power  of  Attorney,  dated  Sept.  27,  1900,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  305  of  the 
records  of  Boise  County,  State  of  Idaho.     [475] 

Powder  of  Attorney,  dated  Feb.  28,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  365  of  the 
records  of  Boise  County,  State  of  Idaho. 

Power  of  Attorney,  dated  April  3,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  355  of  the 
records  of  Boise  County,  State  of  Idaho. 

Power  of  Attorney,  dated  March  1,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  342  of  the 
records  of  Boise  County,  State  of  Idaho. 

Power  of  Attorney,  dated  Feb.  28,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  384  of  the 
records  of  Boise  County,  State  of  Idaho. 

Power  of  Attorney,  dated  March  1,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  338  of  the 
records  of  Boise  County,  State  of  Idaho. 

Power  of  Attorney,  dated  Feb.  13,  1901,  recorded 
in  Book  2  of  Powers  of  Attorney,,  page  353  of  the 
records  of  Boise  Countv,  State  of  Idaho. 

c       7 

Power  of  Attorney,  dated  Sept.  26,  1900,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  349  of  the 
records  of  Boise  County,  State  of  Idaho. 

PowTr  of  Attorney,  dated  Sept.  26,  1900,  recorded 
in  Book  2  of  Powers  of  Attorney,  page  351  of  the 
records  of  Boise  County,  State  of  Idaho. 

€'      7 
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Power  of  Attorney,  dated  Sept.  16,  1901,  recorded 
in  Book  3  of  Powers  of  Attorney,  page  31,  of  the 
records  of  Boise  County,  State  of  Idaho. 
— be  and  each  and  all  of  said  powers  of  attorney 
hereby  are  annulled,  cancelled  and  declared  to  be  ut- 
terly void  and  of  no  effect,  but  only  in  so  far  as  they 
or  either  of  them  affect  the  title  to  the  undivided  one- 
half  interest  of  the  complainant  Mollie  Conklin  in 
and  to  the  lands  described  in  said  complainant 
Mollie  Conklin 's  amended  bill  of  complaint  herein 
and  hereinafter  fully  described. 

It  is  further  ORDERED,  ADJUDGED  AND 
DECREED  that  all  Warranty  Deeds  purported  to 
have  been  executed  for  and  on  behalf  of  the  com- 
plainant, Mollie  Conklin,  by  [476]  the  defend- 
ant, R.  M.  Cobban,  as  attorney  in  fact  for  the  said 
Mollie  Conklin,  recorded  in  the  office  of  the  County 
Recorder  of  Boise  County,  State  of  Idaho,  and  pur- 
porting to  convey  the  undivided  one-half  interest  of 
the  complainant  Mollie  Conklin  in  and  to  the  lands 
described  in  the  said  complainant's  amended  bill  of 
complaint  herein,  and  hereinafter  fully  described, 
be  and  each  and  all  of  said  deeds  hereby  are  an- 
nulled, cancelled  and  declared  to  be  utterly  void  and 
of  no  effect,  in  so  far  as  they  pretend  to  convey  the 
undivided  one-half  interest  of  the  said  Complainant, 
Mollie  Conklin  in  and  to  said  lands. 

It  is  further  ORDERED,  ADJUDGED  AND 
DECREED  that  that  certain  Warranty  Deed  dated 
May  19,  1903,  executed  and  delivered  by  the  said  de- 
fendant, E.  B.  Weirick,  as  Trustee,  to  the  defend- 
ant, Payette  Lumber  and  Manufacturing  Company, 
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a  corporation,  which  said  deed  was  recorded  in  Book 
24  of  Deeds,  at  page  380,  of  the  records  of  Boise 
County,  State  of  Idaho,  be  and  the  same  hereby  is 
annulled,  cancelled  and  declared  to  be  utterly  void 
and  of  no  effect,  in  so  far  as  the  said  deed  pretends 
to  convey  the  undivided  one-half  interest  of  the  com- 
plainant Mollie  Conklin  in  and  to  the  lands  de- 
scribed in  said  complainant  Mollie  Conklin 's 
amended  bill  of  complaint  herein,  and  hereinafter 
fullv  described. 

It  is  further  OEDERED,  ADJUDGED  AND 
DECREED  that  the  said  defendants  have  not,  nor 
has  either  of  them,  any  right,  title  or  interest  in  and 
to  the  said  undivided  one-half  interest  of  the  said 
complainant  Mollie  Conklin  in  the  lands  herein- 
after described,  or  in  any  part  thereof.     [477] 

2.  That  if  said  defendants  or  either  of  them  pay 
to  the  clerk  of  this  court,  for  the  use  and  benefit  of 
the  said  Mollie  Conklin,  within  sixty  days  from  the 
date  hereof,  the  sum  of  Ten  Thousand  One  Hundred 
Thirty  Dollars  and  Thirty-eight  Cents  ($10,130.38), 
together  with  interest  thereon  from  the  date  hereof, 
to  the  date  of  such  pajntnent,  at  the  rate  of  seven  per 
cent  (7%)  per  annum,  also  the  said  complainant 
Mollie  Conklin 's  costs  of  suit  herein,  together  with 
all  fees  and  commissions  of  the  said  Clerk  of  this 
court  for  handling  and  disbursing  said  money,  the 
clerk  of  this  court,  as  the  commissioner  of  this 
court,  hereby  appointed  as  such  commissioner  for 
such  purpose,  shall  execute  and  deliver  for  and  on 
behalf  of  the  said  complainant,  Mollie  Conklin,  to 
the   said   defendant,   Payette  Lumber   and   Manu- 


526  R,  M,  Cobban  et  al. 

facturing  Company,  a  corporation,  a  deed,  convey- 
ing to  the  said  defendant  all  the  right,  title  and  in- 
terest of  the  said  complainant  Mollie  Conklin  in  and 
to  the  lands  hereinafter  fully  described,  the  same 
being  an  undivided  one-half  interest,  and  the  said 
clerk  shall  thei'eupon  pay  to  the  said  complainant, 
Mollie  Conklin,  or  her  counsel,  said  money  so  paid 
in  by  the  defendants  or  either  of  them. 

3.  Upon  the  failure  of  the  said  defendants  to  pay 
to  the  said  clerk  the  sum  of  Ten  Thousand  One 
Hundred  Thirty  Dollars  and  Thirty-eight  Cents 
($10,130.38),  with  interest  thereon  from  the  date 
hereof,  at  the  rate  of  seven  per  cent  per  annum,  and 
costs,  within  sixty  days  from  this  date,  the  clerk  of 
this  court,  as  commissioner  of  this  court,  hereby  ap- 
pointed for  such  purpose,  shall  execute  and  deliver, 
for  and  on  behalf  of  the  said  defendants  and  each 
of  them,  to  the  said  complainant,  Mollie  [478] 
Conklin,  a  deed  conveying  to  the  said  complainant, 
Mollie  Conklin,  all  the  right,  title  and  interest  which 
said  defendants,  or  either  of  them  may  have  ac- 
quired in  and  to  an  undivided  one-half  interest  in 
the  lands  and  premises  hereinafter  described,  under 
and  by  virtue  of  the  powers  of  attorney  claimed  to 
have  been  executed  by  the  said  complainant,  Mollie 
Conklin,  and  also  all  deeds  executed  under  and  by 
virtue  of  said  powers  of  attorney,  or  either  of  them, 
and  by  or  through  which  the  said  defendants,  or 
either  of  them,  claim  any  right,  title  or  interest  in 
and  to  an  undivided  one-half  interest  in  the  said 
premises;  reserving,  however,  to  the  said  defend- 
ants, as  their  respective  interests  may  appear,  all 
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such  right,  title  or  interest  as  they  may  acquired  in 
and  to  an  undivided  one-half  interest  in  said  lands 
through  the  estate  of  Patrick  Reddy,  deceased. 

The  lands  and  premises  affected  by  this  decree 
and  to  be  conveyed  to  the  said  defendant,  Payette 
Lumber  and  Manufacturing  Company,  by  the  clerk 
of  this  court  upon  the  payment  of  the  sum  afore- 
said, and  to  be  conveyed  to  the  said  complainant, 
Mollie  Conklin,  by  the  clerk  of  this  court  upon  de- 
fault in  said  payment,  are  situated  in  the  County  of 
Boise,  and  State  of  Idaho,  and  are  fully  described 
as  follows,  to  Avit : 

The  southwest  quarter  (SW.  ^4)  of  the  northeast 
quarter  (NE.  14)  and  the  southeast  quarter  (SE.  14) 
of  the  northeast  quarter  (NE.  1/4)  of  section  nineteen 
(19),  township  thirteen  (13)  north,  range  five  (5) 
east  of  the  Boise  meridian; 

The  northwest  quarter  (NW.  14),  and  southwest 
quarter  (SAY.  14)  and  south  half  (S.  1/2)  of  the 
southeast  quarter  (SE.  14)  ^^  section  twenty-six 
(26),  township  sixteen  (16)  north,  of  range  four 
(4)  east  of  the  Boise  meridian;     [479] 

The  north  half  (N.  i/^)  of  the  northeast  quarter 
(NE.  y^)  and  the  southwest  quarter  (SW.  14)  ^^ 
the  northeast  quarter  (NE.  14),  and  the  northwest 
quarter  (NW.  14)  and  the  north  half  (N.  1/2)  of 
southwest  quarter  (SW.  14)  ^^^  ^^^^  northwest 
quarter  (NW.  14)  ^^  ^^^^  southeast  quarter  (SE.  14=) 
of  section  seventeen  (17),  tow^nship  sixteen  (16) 
north,  of  range  four  (4)  east  of  the  Boise  meridian; 

The  northwest  quarter  (NW.  y^)  and  the  north 
half  (N.  1/2)  of  the  northeast  quarter  (NE.  %)  of 
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section  thirty-five  (35),  townsliip  sixteen  (16) 
north,  of  range  four  (4)  east  of  the  Boise  meridian; 

The  southwest  quarter  (SW.  14)  of  the  southwest 
quarter  (SW.  14)  of  section  twenty-nine  (29),  town- 
ship sixteen  (16)  north,  of  range  five  (5)  east  of 
Boise  meridian; 

The  northeast  quarter  (XE.  14)  of  tlie  northwest 
quarter  (NW.  14)  of  section  seven  (7),  township 
thirteen  (13)  north,  range  five  (5)  east  of  the  Boise 
meridian ; 

The  northwest  quarter  (XW.  1/4)  of  section 
twenty-five  (25),  township  sixteen  (16)  north,  of 
range  four  (4)  east  of  the  Boise  meridian; 

The  west  half  (W.  1/0)  of  the  southeast  quarter 
(SE.  14)  and  the  east  half  (E.  1/2)  of  the  southwest 
quarter  (SW.  14)  and  lots  three  (3)  and  four  (4) 
of  section  nineteen  (19),  townsliip  fifteen  (15) 
north,  of  range  four  (4)  east  of  the  Boise  meridian; 

The  southeast  quarter  (SE.  1/4)  and  the  east  half 
(E.  I/2)  of  the  northeast  quarter  (XE.  14)  of  section 
twenty-five  (25),  township  fifteen  (15)  north,  range 
three  (3)  east  of  the  Boise  meridian; 

Lots  one  (1)  and  four  (4)  of  section  thirty-five 
(35),  township  twelve  (12)  north,  of  range  three 
(3)  east  of  the  Boise  meridian;     [480] 

Lot  four  (4)  of  section  five  (5)  township  fifteen 
(15)  north,  range  four  (4)  east  of  the  Boise  me- 
ridian ; 

Lot  two  (2),  section  five  (5),  township  fifteen 
(15)  north,  range  four  (4)  east  of  the  Boise  me- 
ridian ; 

Southeast  quarter  (SE.  14)  of  the  northeast  quar- 
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ter  (NE.  14)  of  section  twenty-nine  (29),  township 
sixteen  (16)  north,  range  four  (4)  east  of  the  Boise 
meridian ; 

Lot  four  (4)  and  the  south  half  (S.  1/0)  of  the 
northwest  quarter  (NW.  i/4)  ^^  section  four  (4), 
township  fifteen  (15)  north,  of  range  four  (4)  east 
of  the  Boise  meridian; 

Lot  three  (3)  of  section  five  (5),  township  fifteen 
(15)  north,  range  four  (4)  east  of  the  Boise  me- 
ridian ; 

Lot  two  (2)  of  section  six  (G),  township  fifteen 
(15)  north  of  range  four  (4)  east  of  the  Boise  me- 
ridian; 

Lot  one  (1)  of  section  six  (6),  township  fifteen 

(15)  north,  of  range  four  (4)  east  of  the  Boise  me- 
ridian ; 

The  east  half  (E.  I/2)  of  the  southeast  quarter 
(SE.  14)  and  the  southwest  quarter  (SW.  y^)  of  the 
southeast  quarter  (SE.  14)  of  section  thirty-one 
(31),  to\\Tiship  sixteen  (16)  north,  of  range  four 
(4)  east  of  the  Boise  meridian; 

The  south  half  (S.  %)  of  the  southeast  quarter 
(SE.  1/4)  of  section  thirty-tw^o  (32),  township  sixteen 

(16)  north,  range  four  (4)  east  of  the  Boise  merid- 
ian; 

The  southw^est  quarter  (SW.  1/4)  of  section  twen- 
ty-eight (28),  in  township  sixteen  (16)  north,  range 
four  (4)  east  of  the  Boise  meridian; 

The  southeast  quarter  (SE.  14)  of  the  northeast 
quarter  (NE.  14)  ^^  section  thirty-one  (31),  tow^n- 
ship  sixteen  (16)  north,  of  range  four  (4),  east  of 
the  Boise  meridian;     [481] 
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The  southwest  quarter  (SW.  14)  of  section  thirty- 
two  (32),  township  sixteen  (16)  north,  of  range  four 
(4)  east  of  the  Boise  meridian; 

The  southeast  quarter  (SE.  14)  and  the  east  half 
(E.  I/2)  of  the  northeast  quarter  (NE.  14)  of  section 
twenty-six  (26),  township  thirteen  (13)  north,  range 
three  (3)  east  of  the  Boise  meridian; 

Lot  one  (1)  and  the  southeast  quarter  (SE.  14) 
of  the  northeast  quarter  (NE.  y^)  of  section  two  (2), 
township  twelve  (12)  north,  of  range  three  (3)  east 
of  the  Boise  meridian ; 

The  west  half  (W.  V2)  ^^  ^he  southwest  quarter 
(SW.  y^)  of  section  one  (1),  township  twelve  (12) 
north,  of  range  three  (3)  east  of  the  Boise  meridian; 

The  north  half  (N.  I/2)  of  the  northeast  quarter 
(NE.  14)  of  section  twenty-nine  (29),  township 
fifteen  (15)  north,  range  four  (4)  east  of  the  Boise 
meridian ; 

The  northeast  quarter  (NE.  14)  of  the  southeast 
quarter  (SE.  y^)  of  section  thirty-one  (31),  to\^Tiship 
fifteen  (15)  north,  of  range  four  (4)  east  of  the 
Boise  meridian; 

The  west  half  (W.  %)  of  the  southwest  quarter 
(SW.  1/4)  and  the  southeast  quarter  (SE.  %)  of 
southwest  quarter  (SW.  ^4)  of  section  thirty-two 
(32),  township  fifteen  (15)  north,  range  four  (4) 
east  of  the  Boise  meridian ; 

The  south  half  (S.  1/2)  of  the  southeast  quarter 
(SE.  14^)  and  the  south  half  (S.  1/2)  of  the  southwest 
quarter  (SW.  %)  and  the  northwest  quarter  (NW. 
14)  of  the  southwest  quarter  (SW.  %)  of  section 
five  (5)  township  fifteen  (15)  north,  range  four  (4) 
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east  of  the  Boise  meridian ; 

The  southeast  quarter  (SE.  14)  of  the  northwest 
quarter  (NW.  I/4)  of  section  seven  (7),  township 
thirteen  (13)  north,  range  five  (5)  east  of  the  Boise 
meridian;     [482] 

4.  Should  an  appeal  from  this  decree  be  perfected 
bv  the  said  defendants,  or  either  of  them,  within 
sixty  days  from  this  date,  and  a  supersedeas  be  ap- 
proved by  this  Court,  then  and  in  that  event  the 
said  defendants  or  either  of  them  shall  have  thirty 
days  from  and  after  the  filing  of  the  mandate  of  the 
court  of  appeals  with  the  Clerk  of  this  court  in  which 
to  do  the  act  or  acts  required  to  be  done  by  them 
hereunder,  and  in  which  to  pay  the  said  sum  or  sums 
to  be  paid  hereunder,  and  the  authority  of  the  said 
commissioner  to  make  said  conveyances  shall  be  ex- 
tended accordingly,  and  the  sum  or  sums  so  to  be  paid 
shall  bear  interest  at  the  rate  of  seven  per  cent 
(7%)  per  annum  from  the  date  hereof  until  paid. 

5.  That  the  bill  of  complaint  of  the  United  States 
of  America  be  and  the  same  herebv  is  dismissed. 

6.  That  the  complainant,  Mollie  Conklin,  may 
have  judgment  for  her  costs  herein,  taxed  at  $227.65. 

Dated  Nov.  4,  1912. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Nov.  4,  1912.  A.  L.  Richard- 
son, Clerk.     [483] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division, 

IN  EQUITY— No.  255. 

MOLLIE  CONKLIN, 

Complainant, 
vs. 

K.  M.  COBBAN,  E.  B.  WEIRICK,  Individually 
and  also  as  Trustee,  and  PAYETTE  LUM- 
BER  &  MANUFACTURING  COMPANY, 

a  Corporation, 

Defendants. 

(Consolidation  with  No.  49  as  Consolidated  No.  60.) 

Stipulation  Relative  to  Record  on  Appeal. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  through  their  respective  counsel, 
that  in  order  to  save  expense  in  the  printing  and  cer- 
tification of  the  record,  and  to  avoid  encumbering 
the  record  with  papers  and  documents  not  pertinent 
to  the  questions  involved  on  appeal,  the  following 
portions  of  the  record,  and  no  more,  the  same  being 
sufficient  to  show  the  errors  complained  of  and  the 
evidence  relating  thereto,  shall  be  transcribed,  cer- 
tified and  transmitted  to  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit by  the  Clerk  of  the  United  States  District  Court 
for  the  District  of  Idaho,  under  the  appeal  of  ap- 
pellants herein,  to  wit: 

1.  Complainant's  amended  bill  of  complaint. 

2.  Separate  answer  of  Payette  Lumber  &  Manu- 
facturing Company,  filed  May  1st,  1909. 
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3.  Replication  of  complainant  to  above  answer. 

4.  Answer  of  defendants  Cobban  and  Weirick. 

5.  Replication  of  complainant  to  above  answer. 
[484] 

6.  Deposition  of  Mrs.  Mollie  Conklin,  Mrs.  M.  C. 
Olcese,  and  N.  E.  Conklin,  taken  before  Robert  M. 
McCracken  at  Boise,  Idaho,  on  or  about  January  3, 
1910,  and  filed  January  17,  1910. 

7.  Deposition  of  H.  M.  Wright,  R.  B.  Swayne, 
and  Mrs.  Sybil  J.  Coleman,  taken  before  Charles  R. 
Holtman  on  March  21,  1910,  at  San  Francisco,  and 
filed  November  4,  1911;  but  the  commission  to  take 
said  deposition  may  be  omitted,  it  being  hereby  stipu- 
lated and  agreed  that  the  same  was  properly  taken 
and  pursuant  to  commission  duly  authorizing  the 
taking  thereof. 

8.  Deposition  of  Joseph  C.  Campbell,  J.  A.  Ben- 
son, James  H.  Lavenson,  and  Clara  E.  Glover,  taken 
before  Flora  Hall  at  San  Francisco  on  April  28th, 
29th  and  30th,  and  May  2d,  1910,  and  filed  October 
18,  1911. 

9.  Deposition  of  R.  M.  Cobban,  E.  B.  Weirick 
and  E.  M.  Hoover,  taken  before  Robert  M.  Mc- 
Cracken at  Boise,  Idaho,  on  June  24,  1910,  and  filed 
June  29,  1910. 

10.  All  letters  and  copies  of  letters  and  other  ex- 
hibits, excepting  deeds  and  powers  of  attorney,  which 
are  hereinafter  separately  provided  for.  It  is  ex- 
pressly agreed,  however,  that  no  exhibit  which  has 
been  copied  into  the  depositions  above  mentioned,  or 
any  or  either  of  them,  shall  again  be  set  out,  it  being 
the  intention  to  hereby  avoid  repetition  or  the  set- 
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ting  out  of  an  exhibit  more  than  once  in  the  record. 

11.  The  power  of  attorney  marked  Plaintiff's  Ex- 
hibit *^D/'  the  same  being  substantially  the  same  as 
the  other  powers  of  attorney,  excepting  as  to  the  de- 
scription of  the  land  used  as  a  base  or  to  be  conveyed 
thereunder,  and  it  shall  be  unnecessary  to  set  out  in 
the  record  a  description  of  any  other  [485]  power 
of  attorney ;  but  it  shall  be  sufficient  to  give  a  synop- 
sis of  the  others  substantially  as  follows:  Power  of 

Attorney,  Plaintiff's  Exhibit  .  .  .  .,  Dated , 

signed  by Acknowledged  on  the  ....  day 

of ,  19 .... ,  before at 

12.  Deed  from  E.  B.  Weirick,  Trustee,  to  Pay- 
ette Lumber  &  Manufacturing  Company,  dated  May 
19,  1903  (Defendants'  Exhibit  ^^A")  ;  but  in  lieu  of 
the  description  of  the  lands  therein  set  forth,  it  shall 
be  sufficient  to  insert  the  following:  ^^ Conveys  lands 
described  in  the  decree  and  other  lands ;  description 
omitted  pursuant  to  stipulation  of  counsel." 

13.  This  stipulation. 

14.  Opinion  of  Court  filed  July  26, 1912. 

15.  Stipulation  of  counsel  dated  October  29,  1912, 
and  filed  November  4,  1912. 

16.  Decree. 

17.  All  papers  filed  for  perfecting  the  appeal 
(Assignment  of  Errors,  Petition  for  Appeal,  Bond, 
and  Citation,  and  all  orders  made  in  connection  there- 
with). 

It  is  hereby  further  stipulated  and  agreed  that  all 
original  exhibits  introduced  in  the  above-entitled 
cause  shall  be  transmitted  to  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
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cuit,  before  the  hearing  of  the  cause  in  said  court,  and 
the  same  may  be  used  upon  the  argument  or  at  the 
hearing  of  said  cause  in  said  court,  and  shall  be  con- 
sidered a  part  of  the  record  on  appeal  therein  as 
fully  and  to  the  same  extent  as  if  transcribed  and 
printed  in  the  record.  And  appellants  shall  have 
the  right,  and  they  may  be  required  so  to  do  by  ap- 
pellee (complainant)  if  deemed  necessary,  to  [486] 
print  as  part  of  the  record  on  appeal  any  exhibit 
and  any  other  part  of  the  record  not  hereby  expressly 
authorized  to  be  transcribed. 

Dated  this  4th  day  of  December,  1912. 

N.  E.  CONKLIN  and 
WM.  B.  DAA^DSON, 
Solicitors  for  Complainant. 
CAVANAH,  BLAKE  &  MacLANE, 
Solicitors  for  Defendant,  Payette  Lumber  &  Manu- 
facturing Company. 

J.  H.  EICHARDS  and 
OLIVER  O.  HAGA, 
Solicitors  for  Defendants,  E.  M.  Cobban  and  E.  B. 
Weirick. 

[Endorsed] :  Filed  December  5,  1912.     A.  L.  Rich- 
ardson, Clerk.     [487] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division, 

IN  EQUITY— No.  255. 

MOLLIE  CONKLIN, 

Complainant, 

vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually 
and  also  as  Trustee,  and  PAYETTE  LUM- 
BER &  MANUFACTURING  COMPANY, 
a  Corporation, 

Defendants. 

(Consolidated  with  No.  49  as  Consolidated  No.  60.) 

Assignment  of  Errors. 

And  now  comes  the  defendants,  R.  M.  Cobban,  E. 
B.  Weirick,  individually  and  also  as  Trustee,  and  the 
Payette  Lumber  &  Manufacturing  Company,  a  cor- 
poration, by  their  solicitors,  and  having  prayed  an 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  decree  entered  in  the 
above  cause  on  the  4th  day  of  November,  A.  D.  1912, 
say  that  the  said  decree,  made  and  entered  as  afore- 
said, is  erroneous  and  unjust  to  these  defendants,  and 
particularly  in  this : 

1.  Because  complainant  did  not  show  that  these 
defendants,  or  any  or  either  of  them,  w^re  guilty  of 
any  fraud  or  wrongdoing  in  purchasing  or  acquir- 
ing the  land  in  the  State  of  Idaho,  which  complainant 
sought  to  recover  in  her  bill  of  complaint,  or  in  pur- 
chasing or  acquiring  the  scrip,  deeds  or  powers  of  at- 
torney under  which  or  tlirough  which  defendants,  or 
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either  of  them,  claim  title  to  said  land.  And  com- 
plainant failed  to  show  any  collusion,  confederation 
[488]  or  conspiracy  between  these  defendants,  or 
either  of  them,  and  any  other  person  or  persons 
whomsoever  for  the  purpose  of  acquiring  title  to  said 
lands  or  defrauding  complainant  thereof. 

2.  Because  complainant  had  been  guilty  of  laches 
and  was  not  entitled  to  equitable  relief,  or  any  relief, 
in  said  suit. 

3.  Because  the  defendant,  Payette  Lumber  & 
Manufacturing  Company,  was  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice  of  any 
claim  of  complainant. 

4.  Because  the  defendants,  R.  M.  Cobban  and  E. 
B.  Weirick,  individually  and  as  Trustee,  were  the 
bona  fide  purchasers,  in  good  faith,  for  a  valuable 
consideration  of  all  the  right,  title  and  interest  of 
complainant  in  the  California  lands,  known  as  the 
^'Monache"  lands,  and  of  the  lands  in  the  State  of 
Idaho  which  complainant  in  her  bill  of  complaint 
seeks  to  recover  in  this  suit. 

5.  Because  if  any  wrong,  injury  or  damage  has 
been  sustained  by  complainant  under  the  record  in 
this  cause,  it  was  due  to  her  ow^n  laches,  carelessness 
and  negligence,  and  not  through  any  fault  or  wrong- 
ful act  of  these  defendants,  or  any  or  either  of  them. 

6.  Because  the  decree  and  the  relief  granted  com- 
plainant is  not  within  the  issues  framed  by  the  plead- 
ings, and  is  not  sustained  by  the  record,  and  is  in- 
equitable and  unjust  to  these  defendants. 

7.  Because  the  District  Court  erred  in  ordering, 
adjudging  and  decreeing  that  the  powers  of  attorney 
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from  complainant,  Mollie  Conklin,  and  described  in 
her  amended  bill  of  complaint  and  in  said  decree,  ap- 
pointing the  defendant  [489]  E.  M.  Cobban  as  at- 
torney in  fact  for  said  complainant,  be  annulled,  can- 
celled and  declared  utterly  void  and  of  no  effect. 

8.  Because  the  District  Court  erred  in  ordering, 
adjudging  and  decreeing  that  all  warranty  deeds 
purporting  to  have  been  executed  for  and  on  behalf 
of  complainant  by  the  defendant  R.  M.  Cobban,  as 
her  attorney  in  fact,  be  annulled,  cancelled  and  de- 
clared to  be  utterly  void  and  of  no  effect. 

9.  Because  the  District  Court  erred  in  ordering, 
adjudging  and  decreeing  that  the  warranty  deed 
dated  May  19,  1903,  from  defendant  Weirick,  as 
Trustee,  to  the  defendant  Payette  Lumber  &  Manu- 
facturing Company  be  cancelled,  annulled  and  de- 
clared void  and  of  no  effect. 

10.  Because  the  District  Court  erred  in  decreeing 
that  these  defendants,  or  either  of  them,  had  no  right, 
title  or  interest  in  the  lands  described  in  the  decree 
and  situated  in  the  State  of  Idaho. 

11.  Because  the  District  Court  erred  in  adjudg- 
ing and  decreeing  that  these  defendants  should  pay 
to  complainant  the  sum  of  Ten  Thousand  One  Hun- 
dred Thirty  and  38/100  Dollars  ($10,130.38),  with 
interest  at  seven  per  cent  (7%)  per  annum,  and  costs 
of  suit  before  they  would  be  entitled  to  hold  or  enjoy 
the  lands  described  in  the  decree. 

12.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  complainant  did 
not  acknowledge  before  a  notary  public  the  instru- 
ments through  which  defendants  deraign  title  to  the 
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land  in  question. 

13.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  there  was  no  evi- 
dence [490]  in  the  record  to  support  the  theory 
that  complainant  ever  authorized  or  ratified  the  de- 
livery of  any  power  of  attorney  to  ''convey,"  without 
the  prior  payment  to  her  of  the  full  purchase  price 
agreed  upon. 

14.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  complainant 
neither  expressly  nor  impliedly  authorized  the  de- 
livery to  Benson  of  the  instruments  executed  by  her 
for  the  purpose  of  conveying  the  said  Monache  Lands, 
or  lands  selected  in  lieu  thereof. 

15.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  delivery  of 
the  instruments  executed  by  complainant  was  not  in 
accordance  with  the  authorization  or  consent  of  com- 
plainant, or  anyone  authorized  to  act  for  her. 

16.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  complainant  did 
not  know  and  had  no  reason  to  suspect  that  the 
powers  of  attorney  in  question  had  been  delivered  to 
Benson  until  after  the  sale  to  these  defendants  had 
been  consummated,  and  that  she  acted  with  reason- 
able diligence  in  apprising  defendants  of  her  re- 
pudiation of  the  acts  of  Benson  and  others  acting  for 
her  in  delivering  said  instruments. 

17.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  revocation 
of  the  powers  of  attorney,  filed  January  16,  1903,  in 
any  way  affected  the  rights  of  these  defendants. 
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18.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  complainant  had 
neither  expressly  nor  impliedly  ratified  the  delivery 
of  the  instriuiients,  through  which  defendants  deraign 
title,  or  proclaimed  in  a  proper  manner  with  reason- 
able diligence  her  unwillingness  to  be  bound  thereby. 
[491] 

19.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  complainant 
Avould  have  accepted  payment  for  the  lands  in  ques- 
tion, or  the  so-called  Monache  lands,  at  $1.90  per  acre 
for  her  undivided  one-half  interest  from  the  said 
Benson  during  the  years  1901  and  1902. 

20.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  course  pur- 
sued by  complainant  in  her  dealings  with  Benson  and 
Campbell,  and  in  other  matters  leading  up  to  the  com- 
mencement of  this  suit,  was  not  such  as  to  debar  com- 
plainant from  seeking  relief  in  a  court  of  equity. 

21.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  neither  of  these 
defendants  are  protected  under  the  rule,  that  where 
one  of  two  innocent  persons  must  bear  the  loss  due  to 
the  injurious  act  of  another,  he  must  sustain  the  loss 
who  has  put  it  within  the  power  of  such  other  person 
to  do  the  wrong. 

22.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  power  of  at- 
torney delivered  to  defendant  Cobban,  and  executed 
by  complainant,  did  not  operate  to  confer  upon  said 
defendant  the  power  to  convey  the  land  in  question. 

23.  Because  the  District  Court  erred  in  its  deci- 
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sion  in  holding  and  concluding  that  the  defendant 
Cobban  did  not,  under  the  facts  and  circumstances 
disclosed  by  the  record  in  this  case,  have  authority 
to  insert  his  name  in  the  powers  of  attorney  executed 
by  complainant. 

24.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  payments  by 
defendant  Cobban  and  his  associates  to  Benson  are  in 
no  way  binding  upon  complainant,  and  that  said  Ben- 
son was  not  the  agent  of  complainant.     [492] 

25.  Because  the  District  Court  erred  in  its  de- 
cision in  holding  and  concluding  that  the  said  Ben- 
son was  as  much  the  agent  of  the  defendant  Cob- 
ban as  of  the  complainant. 

26.  Because  the  District  Court  erred  in  its  deci- 
sion in  holding  and  concluding  that  the  instruments 
executed  by  complainant  and  delivered  to  the  de- 
fendant Cobban  and  his  associates  by  Benson  upon 
payment  of  the  stipulated  purchase  price,  and 
through  which  title  is  deraigned  by  these  defend- 
ants to  the  land's  in  question,  were  inoperative  for 
any  reason. 

27.  Because  the  District  Court  erred  in  its  de- 
cision in  holding  and  concluding  that  Benson  was  to 
receive  possession  of  the  deeds  and  instruments  in 
question  only  after  he  had  paid  in  full  the  purchase 
price,  and  that  these  defendants  were  bound  to  know 
such  fact  and  to  know  that  said  instruments  had 
not  been  delivered  by  complainant,  either  in  accord- 
ance with  her  agreement  with  Benson  and  Camp- 
bell, or  otherwise. 

28.  Because  the  District  Court  erred  in  its  deci- 
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sion  in  holding  and  concluding  that  Campbell  was 
the  attorney  or  agent  of  complainant  for  any  pur- 
pose. 

29.  Because  the  District  Court  erred  in  its  de- 
cision in  holding  and  concluding  that  in  purchasing 
the  scrip  in  question  defendants  did  not  exercise  due 
or  proper  care  and  caution. 

30.  Because  the  District  Couii;  erred  in  its  de- 
cision in  holding  and  concluding  that  the  universal 
custom,  in  handling  scrip  of  the  kind  in  question,  of 
permitting  the  purchaser  to  insert  in  the  powers  of 
attorney  to  select  and  to  convey  the  name  of  an 
agent  of  his  own  selection,  would  not  operate  to  pro- 
tect these  defendants  in  the  purchase  of  the  scrip  in 
question. 

31.  Because  the  District  Court  erred  in  its  de- 
cision in  holding  and  concluding  that  the  fact  that 
the  Eeddy  estate  [493]  owned  the  other  undi- 
vided one-half  interest  in  the  lands  in  question, 
would  in  an}^  way  or  for  any  purpose  put  these  de- 
fendants, or  either  of  them,  on  notice  of  any  of  the 
fraudulent  acts  alleged  to  have  been  committed 
against  complainant,  or  that  the  instruments  exe- 
cuted by  her  had  been  executed  unwittingly  or  un- 
intentionally, and  had  not  intentionally  been  deliv- 
ered by  complainant. 

These  defendants,  however,  expressly  reserve  to 
themselves  all  benefit  and  advantage  of  so  much  of 
said  decree  from  which  an  appeal  is  prayed  in  this 
cause  as  dismisses  the  bill  of  complaint  and  holds 
that  the  United  States  of  America  is  not  entitled 
to  any  relief  in  that  certain  suit  wherein  the  United 
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States  is  complainant  and  these  defendants  and 
John  A.  Benson  and  Joseph  C.  Campbell  are  defend- 
ants, the  same  being  Cause  No.  49,  and  being  the 
identical  suit  which  ^Yas  consolidated  with  the  suit 
of  complainant  herein,  said  suits  being  thereafter 
known  as  Consolidated  No.  60. 

WHEREFORE,  these  defendants  pray  that  the 
portions  of  said  decree  granting  any  relief  to  the 
complainant  herein  be  reversed,  and  the  District 
Court  directed  to  dismiss  complainant's  bill. 

RICHARDS  &  HAGA, 

Solicitors  for  Defendants. 
Service  of  the  foregoing  Assignment  of  Errors  and 
receipt  of  copy  thereof,  admitted  this  13th  day  of 
December,  1912. 

N.  E.  CONKLIN  & 
WM.  B.  DAVIDSON, 
Solicitors  for  Complainant. 

[Endorsed] :  Filed  Dec.  13,  1912.  A.  L.  Richard- 
son, Clerk.     [494] 
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(Consolidated  with  No.  49  as  Consolidated  Xo.  60.) 

Petition  for  Appeal  and  Order  Allowing  Appeal. 

The  above-named  defendants,  conceiving  them- 
selves aggrieved  by  the  decree  made  and  entered  on 
the  4th  day  of  November,  A.  D.  1912,  in  the  above- 
entitled  cause,  do  hereby  appeal  from  said  Order 
and  Decree  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  except  from  so  much 
of  said  decree  as  dismisses  the  bill  of  complaint  of 
the  United  States  in  the  suit  against  the  above- 
named  defendants  and  others,  which  was  consoli- 
dated and  tried  with  the  suit  of  the  above-named 
complainant,  for  the  reasons  specified  in  the  Assign- 
ment of  Errors,  which  is  filed  herewith,  and  defend- 
ants pray  that  this  appeal  may  be  allowed  and  that 
Citation  issue  as  provided  by  law,  and  that  a  tran- 
script of  the  record',  proceedings  and  papers  upon 
which  said  decree  was  based,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit; 

And  these  defendants  desiring  to  supersede  the 
execution  of  the  decree,  tender  bond  in  such  amount 
as  the  Court  [495]  may  require  for  such  purpose, 
and  pray  that  with  the  allowance  of  the  appeal  a 
supersedeas  be  issued. 

RICHAEDS  &  HAGA, 

Solicitors  for  Defendants. 

And  now.  to  wit,  on  the  13th  day  of  December, 
1912,  it  is  ORDERED  that  the  petition  be  granted 
and  the  appeal  be  allowed  as  prayed  for,  the  same 
to  operate  as  a  supersedeas  upon  the  petitioners  fil- 
ing a  bond  in  the  sum  of  Twelve  Thousand  Dollars 
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($12,000.00),  with  sufficient    sureties,  to    be    condi- 
tioned as  required  by  law. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Piled  Dec.  13,  1912.     A.  L.  Richard- 
son, Clerk.     [496] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division, 

IN  EQUITY— No.  255. 

MOLLIE  CONKLIN, 

Complainant, 

vs. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually  and 
also  as  Trustee,  and  PAYETTE  LUMBER  & 
MANUFACTURING  COMPANY,  a  Corpo- 
ration, 

Defendants. 

(Consolidated  with  No.  49  as  Consolid'ated  No.  60.) 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  E.  B.  WEIRICK,  Trustee,  as  Principal, 
and  the  UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY,  a  corporation  organized 
under  the  laws  of  the  State  of  Maryland,  as  Surety, 
are  held  and  firmly  bound  unto  Mollie  Conklin,  the 
above-named  complainant,  in  the  penal  sum  of 
Twelve  Thousand  Dollars  ($12,000.00),  to  be  paid 
to  the  said  Mollie  Conklin,  her  executors,  adminis- 
trators or  assigns;  to  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors. 
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administrators,  successors  and  assigns,  jointly  and 
severally  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  13th  day  of 
December,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  twelve. 

WHEREAS,  the  above-named  defendants,  R.  M. 
Cobban,  E.  B.  Weirick,  individually  and  also  as 
Trustee,  and  the  Payette  Lumber  &  Manufacturing 
Compan^y,  a  corporation,  have  prosecuted  an  appeal 
to  the  United  States  Circuit  Court  of  [497]  Ap- 
peals for  the  Ninth  Circuit  to  reverse  the  decree  in 
the  aforesaid  suit,  made  and  entered  in  the  said 
United  States  District  Court  for  the  District  of 
Idaho,  Southern  Division,  on  the  4th  da}^  of  Novem- 
ber, A.  D.  1912. 

NOW,  THEREFORE,  the  condition  of  this  obliga- 
tion is  such,  that  if  the  above-named  defendants 
and  appellants  shall  prosecute  their  said  appeal  to 
effect,  and  answer  all  damages  and  costs,  if  they  fail 
to  make  their  said  plea  good,  then  the  above  obliga- 
tion to  be  void;  else  to  remain  in  full  force  and  vir- 
tue. 

IN  WITNESS  WHEREOF,  The  said  E.  B.  Wei- 
rick, Trustee,  has  caused  his  name  to  be  hereunto 
subscribed,  and  the  said  United  States  Fidelity  and 
Guaranty  Company,  Surety,  has  caused  its  name  to 
be  hereunto  subscribed,  and  its  corporate  seal  af- 
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fixed,  by  its  attorneys  in  fact  thereunto  duly  author- 
ized by  its  Board  of  Directors. 

E.  B.  WEIRICK, 
E.  B.  WEIRICK,  Trustee.    [Seal] 
UNITED       STATES      FIDELITY       AND 
GUARANTY  COMPANY. 
[Corporate  Seal]       By  W.  D.  McREYNOLDS, 

Its  Attorney  in  Fact. 

J.  T.  PENCE, 
Its  Attorney  in  Fact. 
The  foregoing  bond  is  hereby  approved  to  operate 
as  a  supersedeas,  and  all  proceedings  in  the  District 
Court  under  the  decree  appealed  from  are  hereby 
stayed. 

Dated  Dec.  13,  1912. 

FRANK  S.  DIETRICH, 
District  Judge. 

[Endorsed] :  Filed  Dec.  13,  1912.     A.  L.  Richard- 
son, Clerk.     [498] 
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(Consolidated  with  No.  49  as  Consolidated  No.  60.) 

Order  Relative  to  Exhibits  on  Appeal. 
On  motion  of  Messrs.  Richards  &  Haga,  solicitors 
for  defendants,  it  is  ORDERED  that  in  addition  to 
the  transcript  of  the  record  on  appeal  in  this  suit, 
that  the  Clerk  of  this  Court  transmit  to  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  at  San  Francisco,  California,  all 
the  original  exhibits  in  this  suit,  to  be  by  him  safely 
kept  and  returned  to  this  Court  upon  the  final  de- 
termination of  the  appeal  in  this  suit  in  said  Circuit 
Court  of  Appeals. 

Dated  this  24th  day  of  December,  1912. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Dec.  24,  1912.     A.  L.  Richard- 
son, Clerk.     [499] 
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Citation. 

The  United  States  of  America, — ss. 

To  Mollie  Conklin,  Greeting: 

You  are  hereby  cited  and  admonished  to  ue  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  City 
of  San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  of  this  Writ,  pursuant  to 
an  appeal  filed  in  the  Clerk's  office  of  the  District 
Court  of  the  United  States  for  the  District  of  Idaho, 
Southern  Division,  wherein  Mollie  Conklin  is  com- 
plainant and  R.  M.  Cobban,  E.  B.  Weirick,  individ- 
ually and  also  as  Trusteee,  and  the  Payette  Lumber 
&  Manufacturing  Company,  a  corporation,  are  de- 
fendants, to  show  cause,  if  any  there  be,  why  the 
judgment,  order  or  decree  in  said  appeal  mentioned, 
should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf; 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LAS WHITE,  Chief  [500]  Justice  of  the  Su- 
preme Court  of  the  United  States  of  America,  this 
13th  day  of  December,  one  thousand  nine  hundred 
and  twelve,  and  of  the  Independence  of  the  United 
States,  the  one  hundred  and  thirty-seventh  year. 

FRANK  S.  DIETRICH, 
United  States  District  Judge,  for  the  District  of 
Idaho. 

[Seal]     Attest:  A.  L.  RICHARDSON, 

Clerk. 

Service  of  the  foregoing  Citation  and  receipt  of 
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a  copy  thereof,  admitted  this  13th  day  of  Decem- 
ber, 1912. 

N.  E.   CONKLIN    and 
WM.  B.  DAVIDSON, 
Solicitors  for  Complainant.     [501] 

[Endorsed]:  Con'd.  No.  60.  In  the  District 
Court  of  the  United  States  for  the  District  of  Idaho, 
Southern  Division.  Mollie  Conklin,  Complainant, 
vs.  R.  M.  Cobban  et  al.,  Defendants.  Citation. 
Filed  December  13,  1912.  A.  L.  Richardson,  Clerk. 
[502] 


Return  to  Record. 

And  thereupon  it  is  ordered  by  the  Court  that  a 
transcript  of  the  record  and  proceedings  in  the 
cause  aforesaid,  together  with  all  things  thereunto 
relating,  be  transmitted  to  the  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
the  same  is  transmitted  accordingly. 

[Seal]     Attest:  A.  L.  RICHARDSOK 

Clerk.     [503] 
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[Certificate   of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually, 
and  also  as  Trustee,  and  PAYETTE  LUM- 
BER &  MANUFACTURING  COMPANY,  a 

Corporation, 

Appellants, 

vs. 

MOLLIE  CONKLIN, 

Appellee. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  of  pages 
numbered  from  1  to  504  inclusive,  to  be  full,  true 
and  correct  copies  of  the  pleadings  and  proceedings 
in  the  above-entitled  cause  in  accordance  with  Stip- 
ulation filed  on  December  5th,  1912,  except  the  orig- 
inal exhibits  which  are  transmitted  by  order  of 
Court,  and  that  the  same  together  constitute  the 
transcript  of  the  record  herein  upon  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $278.20,  and  that  the  same 
has  been  paid  by  the  Appellant. 

Witness  mv  hand  and  the  seal  of  baid  District 
Court,  affixed  at  Boise,  Idaho,  this  27th  daj'  of  De- 
cember, 1912. 

[Seal]  A.  L.  RICHARDSON. 

Clerk.     [504] 
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[Endorsed]:  No.  2236.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  R.  M.  Cob- 
ban, E.  B.  Weirick,  Individually  and  also  as  Trustee, 
and  the  Paj'ette  Lumber  &  Manufacturing  Com- 
pany, a  Coiporation,  Appellants,  vs.  Mollie  Conklin, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Idaho,  Southern  Division. 
Filed  December  31,  1912. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


